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WILLIAM    MARTIN    RICHARDS 


PREFACE 


Today,  with  Kulturgeschichte  almost  orthodox,  and 
radicalism  made  respectable,'  it  is  unnecessary  to  apol- 
ogize for  the  subject  of  this  dissertation.  Concern- 
ing its  treatment,  however,  the  author  feels  no  such 
assurance.  His  original  endeavor  was  to  describe  the 
political  organization  of  radicalism  which,  by  the  constit- 
uent nature  of  the  House  of  Commons,  existed  perforce 
beyond  the  pale  of  that  body.  But  upon  further  study, 
organized  radicalism,  when  compared  with  theoretical, 
appeared  in  significance  inconsequential  and  abortive. 
Therefore,  the  emphasis  has  been  shifted  to  an  analysis 
of  radical  theory.  That  analysis  is  far  from  complete. 
To  trace  with  accuracy  the  influence  of  either  Paine  or 
Godwin  alone,  would  be  no  small  task.  This  treatise 
does  not  pretend  to  treat  the  radicalism  of  the  period 
comprehensively  or  exhaustively.  Its  aim  is  to  construct 
a  just  and  well-proportioned  synthesis  of  radical  opinion. 

In  the  introduction,  the  framework  of  British  society 
within  which  radicalism  operated,  has  been  briefly  sum- 
marized in  its  more  characteristic  features.  Therein  the 
changes  of  the  economic  structure  of  society  at  the  end 
of  the  eighteenth  century  are  deemed  worthy  of  first 
consideration,  and  second  only  to  them  in  importance  is 
a  catalog  of  those  cumbersome  and  antiquated  statutes 
which  so  clogged  the  wheels  of  British  progress. 

In  the  preparation  of  this  dissertation  the  author  has 

^  J.  H.  Robinson,  The  New  History,  p.  236. 
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Gerrish.  Acknowledgments  are  due  also  to  several 
members  of  the  Columbia  University  Faculty:  to  Pro- 
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INTRODUCTION 


It  is  an  obvious,  indisputable  and  salient  fact  that  the 
cost  of  living,  toward  the  close  of  the  eighteenth  century, 
increased  with  great  rapidity.  The  rise  in  value  of  wheat 
was  particularly  noticeable,  as  is  demonstrated  by  the 
audit  books  of  Eton  College  and  Prince's  "  Prices  Cur- 
rent." '  From  the  latter  source  we  also  learn  of  a  corre- 
sponding rise  in  value  of  other  food  commodities  of  staple 
use.  Nor  was  this  rise  confined  to  foodstuffs.  Raw 
wool,  tobacco,  soap,  lumber  and  other  articles  registered 
an  advance ;  and,  though  certain  wares,  such  as  rice, 
cotton  and  tea,  decreased  somewhat  in  value,  the  unusu- 
ally high  average  of  prices  was  thereby  but  little  affected. 

In  addition  to  "  Prices  Current "  and  the  Eton  tables, 
exact  and  minute  information  upon  the  subject  is  con- 
tained in  Sir  John  Sinclair's  ''  Statistical  Account  of  Scot- 
land." This  book,  or  series  of  books,  was  compiled  from 
letters  written  by  the  Scottish  clergy.  In  them  the 
clergymen  described  as  they  saw  fit  the  noteworthy 
features  of  their  own  parishes ;  and  it  is  significant  that 
almost  all  took  cognizance  of  their  increased  living  ex- 
penses.     Their   estimate   for  a   period   of   some  twenty 

*  Wheat  advanced  from  43s.  i^d.  in  1780,  to  48s.  in  1785;  to  56s. 
2j^d.  in  1790;  to  81S.  6d.  in  1795;  to  127s.  in  1800.  Beef,  which  in  1787 
cost  per  tierce  (304  lbs.)  76s.,  in  1797  sold  for  iios.  Butter,  valued 
in  1787  at  47s.  per  hundredweight,  brought,  in  1797,  85s.  Sugar,  at 
24s.  per  hundredweight  in  1787,  was  quoted  at  52s.  in  1797.  Tooke, 
History  of  Prices,  Appendix  to  Volumes  I  and  II,  passim. 
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years  varied  from  thirty  to  fifty  per  cent.*  One  more  in- 
stance will  suffice.  Arthur  Young  tells  us,  in  1801,  that 
he  knew  a  person  then  living  who  formerly  could  have 
bought  a  bushel  of  wheat,  a  bushel  of  malt,  a  pound  of 
butter,  a  pound  of  cheese,  and  a  pennyworth  of  tobacco 
for  five  shillings.  These  same  commodities  cost,  in  1801, 
no  less  than  one  pound,  six  shillings  and  five  pence.* 

There  was  no  relative  advance  in  wages  to  offset  this 
rise  of  prices.  The  buying  power  of  wages  in  1800  has 
been  compared  with  that  of  1790.  In  accordance  with 
Porter's  estimate  the  laborer  could  buy  fifty-three  pints  of 
wheat  with  a  week's  wages  in  1800.  In  1790  he  could 
have  bought  eighty-two  pints.  The  skilled  artisan,  who 
could  buy  only  eighty-three  pints  of  wheat  in  1800  could 
in  1790  have  procured  one  hundred  and  sixty-nine.^  A 
slight  increase  did  take  place  during  the  last  decade  of 
the  century.  Especially  was  this  true  in  1795,  1796  and 
1800,  but  it  was  piteously  inadequate,  as  the  records  of 
the  journeymen  tailors  of  London  and  of  the  Greenwich 
hospital  prove.-* 

Poverty,   suffering   and   discontent   accompanied   this 

*  Sinclair,  Statistical  Account,  passim. 

2  Young,  Annals  of  Agriculture  and  other  Useful  Arts,  xxxvii,  265. 

'  Porter,  State  of  the  Nation,  p.  478. 

4  "  The  wages  of  the  tailors  had  been,  from  1775  to  1795,  one  pound, 
one  shilling  and  nine  pence  per  week,  which,  at  the  price  of  7}id.  per 
quartern  loaf  would  purchase  thirty-six  loaves,  while  the  utmost  ad- 
vance in  wages  which,  in  1795,  was  to  twenty-five  shillings,  and  in 
1810  twenty-seven  shillings,  would  purchase  in  the  latter  year  only 
eighteen  and  one-half  loaves."  The  increase  at  the  hospital  was: 
Carpenters  from  2/7  per  day  to  3/2.  Bricklayers  from  2/4  per  day  to 
3/.  Masons  from  3/  per  day  to  3/3.  Plumbers  from  3/  per  day  to 
3/3.  Tooke,  History  of  Prices,  i,  227.  J.  E.  and  Barbara  Hammond, 
The  Village  Laborer,  p.  iii,  give  a  careful  resume  from  many  con- 
temporary sources  of  the  slight  increase  in  wages  during  the  last 
quarter  of  the  century. 
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rise  of  prices.  To  the  wage  earner  it  meant  sharp  dis- 
tress ;  to  the  middle  class  Englishmen  on  a  fixed  income 
it  was  a  heavy  grievance,  especially  since,  as  Malthus 
later  indicated,  the  growing  pauperism  of  the  laborers 
was  reacting  directly  upon  the  middle  class,  owing  to 
the  vicious  poor-law  system  then  in  operation.'  Indeed, 
this  rise  in  prices  was  responsible,  more  than  any  other 
factor,  for  the  social  unrest  which  is  the  subject  of  our 
study.  It  is  our  intention  to  approach  that  unrest  later 
from  many  different  perspectives.  For  the  present  let 
us  concede  its  existence,  and  confine  our  attention  to 
the  attitude  of  the  government  toward  the  laboring 
poor. 

The  Tory  government  was  not  greatly  perturbed  by 
high  prices.  To  be  sure  Parliament  in  October,  1795, 
was  urged  to  take  some  action  by  the  speech  from  the 
throne,  and  a  brisk  word  skirmish  ensued,  but  judged  by 
its  results,  the  debate  was  both  trifling  and  desultory. 
High  prices  did  not  ruffle  the  equanimity  of  the  lords. 
On  the  day  Parliament  opened,  somewhat  over  a  hun- 

*  Malthus,  Essay  on  Population  (1798),  pp.  71  et  seq.  This  idea  is 
further  treated  by  Malthus  in  1800,  vide,  Investigation  of  the  High 
Price  of  Living.     Specific  figures  are  given  by  Tooke,  op.  cit.,  i,  228 : 

1773.  1793-  1797. 

jC.    s.     d.  £.  s.    d.  £'    s.  d. 

Coomb  of  mart  ....—    12—  i  3    —  i      3  — 

A  caldron  of  coals    ...in      6  2  —      6  26  — 

A  coomb  of  oats    ....  —      5    —  —  13    —  —    16  — 

A  load  of  hay 22    —  4  10    —  5      5  — 

Meat —    —      4  —  —      5  —    —      7 

Butter —    —      6  —  —    11  —    —  11 

Sugar _—      8  —  i—  —      i      3 

Soap —    —      6  —  —      8  —    —      — 

Light 3    10      6  7  10      8  12    12  9^ 

Poor  rates  per  quarter  ..—      i    —  —  26  —      3      9H 

840  16      28  22      94 
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dred  peers  spiritual  and  temporal  were  present.  The 
next  day  there  were  fourteen,  and  throughout  this 
session  and  the  next  the  attendance  averaged  perhaps 
ten.'  The  lords  did,  however,  pass  a  resolution  binding 
themselves  not  to  consume  more  than  two-thirds  of 
their  accustomed  quantity  of  flour.''  Conscious  then  of 
duty  well  performed,  they  rested  from  their  labors. 

In  the  House  of  Commons  though  no  one  knew  why 
prices  had  risen,  there  were  many  ready  with  the  reason. 
The  Tories  censured  nature,  and  forsooth  with  perfect 
propriety,  for  had  not  crops  been  unusually  poor  ?  ^  Fox, 
the  Whig  leader,  denounced  the  war,^  and  others  held 
the  mechanism  of  distribution  responsible,  for  the  gov- 
ernment refrained  from  regulating  the  corn  market. 
Indeed,  one  Lechmere  stated  that  his  study  of  the  sub- 

^  Journal  of  the  House  of  Lords  for  1795.  The  lowest  number  at 
any  meeting  was  three.  At  the  time  of  the  attack  on  the  king  nearly  a 
full  house  assembled. 

'  On  debating  this  resolution,  some  animation  was  displayed.  The 
Earl  of  Lauderdale  protested  that  "  such  a  palpable  catch  at  popu- 
larity should  be  disclaimed.  He  would  not  have  his  name  trumpeted 
forth  in  the  public  ear  while  he  was  conscious  that  he  afforded  no  real 
mitigation  to  the  pressure  of  public  calamity."  Parliamentary  Register, 
xlv,  180. 

•  There  were  no  good  crops  in  England  between  1791  and  1796. 
The  year  1792  was  stated  in  the  annals  of  agriculture  to  have  been 
remarkable  for  an  extremely  wet  summer,  by  which  the  crop  of  wheat 
was  much  injured  everywhere.  In  1793  the  crop  was  moderate.  The 
years  1794- 1795  were  marked  by  very  bad  harvests.  The  winter  of 
1 794- 1 795  was  unusually  severe,  the  spring  following  unusually  late, 
and  the  following  harvest  being  both  late  and  poor.  Similar  conditions 
existed  in  North  America  and  in  Northern  Europe.  Tooke,  op.  cit.,  i, 
179. 

"^  Parliamentary  Register,  xliii,  71.  Tooke,  History  of  Prices,  p.  115. 
Tookt,  by  an  ingenious  comparison  of  the  Eton  Tables,  demonstrated 
that  from  1688  to  1792  prices  in  England  were  as  high  in  times  of 
peace  as  in  times  of  war.     Op.  cit.,  p.  81. 
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ject  had  brought  him  to  conclude  that  monopoly  was  the 
root  of  the  evil.  He  knew  of  two  kinds  of  monopolies. 
First,  there  was  a  monopoly  of  farms.  All  the  govern- 
ment could  do  in  this  instance  was  to  prevent  the  evil 
from  growing  worse.  Second,  there  was  a  monopoly  in 
corn.  The  jobbers  were  responsible  for  this,  and  he 
would  bring  the  career  of  these  gentlemen  to  a  close. 
Lechmere  proposed  that  a  number  of  state  granaries  be 
erected,  and  that  existing  distinctions  between  wholesale 
and  retail  prices  be  abolished. ' 

These  opinions  heard  in  Parliament  were  reflected  and 
amplified  in  committee  reports. ''  To  meet  the  emergency 
there  were  three  recommendations  :  a  system  of  bounties ; 
a  reduced  consumption  of  wheat  (diet  reform);  and 
regulation  of  the  Corn  Exchange  by  the  government. 
The  bounty  on  the  importation  of  wheat  was  to  be  de- 
termined by  a  scale  graduated  in  accordance  with  the 
current  prices  in  England.  This  bounty  was  to  be  given 
to  both  American  and  European  wheat,  but  at  a  higher 
rate  to  the  latter,  because  ships  for  the  Mediterranean 
sailed  in  ballast  and  were  heavily  insured.^  On  the 
other  hand  the  consumption  of  grain  was  to  be  lessened. 
His  Majesty  was  requested  to  issue  a  proclamation  to 
this  effect,  which  should  be  circulated  by  the  clergy  and 
magistrates  of  the  realm;  and  yet  more  definite  than  the 
general  advice  of  economy  were  proposed  substitutes  for 
wheat.     Rice  and  potatoes  were  especially  favored.     The 

1  Parliamentary  Register,  xliii,  70. 

'  The  committee  appointed  to  inquire  into  the  high  price  of  corn 
made  three  reports  in  1795,  and  two  in  1796.  Another  committee  on 
the  high  price  of  provisions,  made  six  reports  in  1800.  A  third  com- 
mittee, appointed  to  report  on  the  assize  of  bread,  made  two  reports 
in  the  same  year. 

•  First  report  of  the  committee  on  the  high  price  of  corn,  Nov,  24, 
1793.    Reports  of  Committees,  ix,  45. 
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director  of  a  London  foundling  asylum  testified  that  since 
1795  he  had  exclusively  used  rice  for  the  dinner  of  his 
charges,  in  place  of  a  suet  flour  pudding.  Thereby  was 
the  treasury  of  the  foundling  asylum  greatly  benefited 
and  no  difference  in  the  health  of  the  children  was  noted, 
save  possibly  in  the  case  of  a  few,  who  were  given 
wheaten  bread  by  special  dispensation.'  A  Rev.  Mr. 
Smith,  from  Wendover,  Bucks,  in  1795  changed  his 
method  of  bread  making.  "  In  the  course  of  that  year," 
he  said,  "  I  made  many  experiments  in  the  mixture  of 
potatoes,  barley  and  oats,  together  with  wheaten  flour ; 
which  articles,  though  they  are  moderate  in  price,  did 
not  answer  as  cheap  substitutes."  Mr.  Smith  discovered 
that  by  adding  two  pounds  of  rice  to  eleven  pounds  of 
flour  he  could  obtain  a  satisfactory  loaf  of  bread  weigh- 
ing eighteen  pounds.'' 

These  efforts  were  virtually  useless.  The  diet  of  the 
laborer  was  confined  largely  to  bread.  He  objected 
vigorously  to  substitutes  of  an  inferior  nutritive  quality.^ 
The  attempt  to  introduce  oatmeal  in  the  south  of  Eng- 
land met  with  signal  failure.  This  was  inevitable.  The 
cooking  of  oats  was  a  slow  process  and  firewood  was  ex- 
pensive. Furthermore,  oatmeal  without  milk  was  re- 
garded as  unpalatable,  and  milk  toward  the  end  of  the 
century  was  a  luxury  to  the  poor. 

Some  well-meaning  philanthropists  were  pained  by  the 

1  Report  of  the  Committee  on  the  High  Price  of  Provisions,  ix,  93. 

'  Such  substitutes  of  cheaper  foodstuffs  for  flour  were  frequently 
used,  vide  numerous  letters  in  the  Annals.  A  popular  combination 
seems  to  have  been  one-fourth  ground  potato  to  three-quarters  flour. 
Twelve  pounds  of  ground  potato  baked  with  twenty  pounds  of  flour 
made  forty-two  pounds  of  bread.  Young,  Annals,  xxvii,  57.  In  some 
localities  the  idea  of  mixing  wheat  flour  with  cheaper  substitutes  was 
«iot  known.     Young,  Annals,  xxiv,  45,  62. 

3  Young,  Annals,  xxiv,  131. 
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laborers'  refusal  to  use  cheaper  forms  of  bread.  Indeed, 
much  to  the  distress  of  the  donor,  free  tickets  for  a 
coarsened  bread  supply  were  refused  in  one  locality,'  and 
this  despite  the  proof  that  coarser  food  would  do  nicely. 
Said  one  writer :  "  Suppose  the  peasant's  family  to  be 
well  supplied  with  barley,  oats,  peas,  beans  and  potatoes. 
Will  it  be  said  either  that  his  necessities  require  so  large 
a  supply  of  wheat  as  they  otherwise  would,  or  that  his 
discontents  would  not  be  allayed  by  his  acquiescence 
purchased  by  other  compensatory  comforts?  The  acid- 
ity of  the  barley-loaf  would  be  sheathed  by  having  the 
indigestable  lumpiness  of  it  softened  by  the  mild  bever- 
age that  flows  from  the  same  grain,  and  dried  in  the  kiln 
and  decocted  in  the  furnace.  The  water  pot  herb  would 
become  hearty  and  nutritious ;  the  oat  cake  be  rendered 
unctuous  and  savory  by  the  oily  fatness  of  the  barley 
corn  after  it  had  been  animalized  in  the  stye,  and  smoke- 
dried  in  the  chimney.  These  various  combinations  of 
the  four,  corrected  in  the  stomach  by  its  own  acid, 
the  indigestable  dissolved  by  its  attendant  menstruum, 
and  more  palatable  to  the  taste,  may  perhaps  be  con- 
vertible by  the  concoctive  powers  into  a  wholesomer  and 
stronger  nutriment  than  the  whitest  wheaten  bread."* 

Two  propositions  were  brought  forward  for  the  regu- 
lation of  the  manufacture  and  sale  of  flour.  In  the  first 
place,  the  substitution  of  either  standard  or  household 
flour  for  pure  wheat  flour  was  advocated.  (Household 
flour  was  much  coarser  than  wheaten  flour,  and  standard 
flour  was  even  more  so.)  Testimony  regarding  this 
proposal   was   detailed.     Physicians   summoned   as   wit- 

^  J.  E.  and  Barbara  Hammond,  Village  Laborer,  1760-1832,  p.  124, 

'  Henry  Gabell,  On  the  Expediency  of  Offering  and  Amending  the 

Regulation  Recommended  by  Parliament  for  Reducing  the  High  Price 

of  Provisions,  1796. 
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nesses  could  not  agree  on  the  physical  effect  of  a  coarser 
quality  of  flour.  Bakers,  on  the  other  hand,  were  unan- 
imously of  opinion  that  it  would  not  be  acceptable  to 
customers.  When  confronted  with  this  question,  "  Do 
you  concede  that,  if  the  legislature  was  to  order  any 
particular  sort  of  flour  to  be  ground,  and  that  the  bread 
to  be  made  of  it  should  be  of  coarser  sort  from  that 
which  is  at  present  used,  it  would  be  acceptable  to  your 
customers  ? "  the  bakers  all  answered  in  the  negative.' 
A  number  of  millers  and  corn  factors  declared  that  even 
if  the  coarser  bread  was  baked,  no  more  nourishment 
could  be  obtained  from  a  given  quantity  of  wheat.  Only 
one  wdtness  held  a  contrary  opinion.  Alderman  Watson, 
an  army  contractor,  spoke  in  defence  of  **  camp  bread,'* 
which,  though  admittedly  of  coarser  flour,  he  declared 
highly  desirable.''  The  testimony  of  Arthur  Young  ended 
the  evidence  before  the  committee.  He  acknowledged 
that  brown  bread  would  be  a  very  slight  remedy,  and 
probably  not  as  nourishing  for  laborers  as  wheaten 
loaves.  In  fact,  Young  saw  no  escape  from  the  situa- 
tion, save  in  the  substitution  of  soups  for  bread. ^ 

Finally  the  government  sought  in  yet  one  other  way 
to  improve  the  situation.  Criticism  of  those  old-time 
public  enemies,  the  corn-engrosser  and  forestaller,  was 
rife,  and  in  consequence  a  somewhat  strict  inquiry  was 
set  on  foot  into  the  working  of  the  Corn  Exchange.  In 
London  it  was  private  property,  owned  by  some  eighty 
shareholders.  These  persons  rented  selling-stands  to 
privileged  dealers,  who  controlled  the  London  market. 

1  First  Report  of  the  Committee  on  the  Assize  of  Bread,  Reports  of 
Committees,  ix,  69,  70. 

2  Ibid.,  ix,  73. 

'  In  this  opinion  Arthur  Young  was  sustained  by  a  clerical  witness. 
Ihid.,  ix,  76. 
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It  was  true  that  any  man  might,  if  he  could,  or  would, 
buy  in  the  Exchange  from  those  who  owned  no  stands. 
But  this  was  not  feasible,  for,  among  other  practices  and 
manipulations,  the  dealers  contrived  to  keep  the  opening 
of  the  Exchange  as  to  day  and  hour  a  secret/  To  mod- 
ernize the  methods  of  the  Exchange  it  was  recom- 
mended:  (i)  that  every  seller  be  licensed;  (2)  that 
registration  be  kept  of  every  sale ;  (3)  that  inspectors 
regularly  be  present ;  (4)  that  every  grower  of  wheat 
state,  under  compulsion,  the  amount  he  was  ready  to 
sell ;  (5)  that  a  new  market  be  opened  under  the  man- 
agement of  the  Board  of  Aldermen. 

Parliamentary  committees,  by  all  of  these  measures — 
by  the  giving  of  bounties,  by  economy  in  consumption, 
by  reform  in  diet,  by  the  coarsening  of  the  wheaten  loaf, 
and,  finally,  by  the  regulation  of  the  Corn  Exchange, 
suggested  governmental  assistance.  More  was  sug- 
gested, however,  than  was  accomplished.  The  author- 
ities did,  in  a  special  emergency,  secure  grain  from  the 
Baltic,  and  a  tax  was  imposed  on  those  who  wore  hair 
powder.     Little  else  was  done. 

The  rise  in  prices  was  but  the  outward  and  visible  sign 
of  a  new  dispensation,  which  thoroughly  and  rapidly 
transformed  the  economic  and  industrial  life  of  Great 
Britain.  Its  advent  was  marked  by  changes  in  the  forms, 
standards  and  character  of  the  entire  social  fabric. 
Methods  in  both  agriculture  and  manufacturing  were 
revolutionized.  The  new  agriculture  was  characterized 
by  great  improvements  in  technique ;  a  sudden  rise  in 
rental  value ;  a  consolidation  of  the  smaller  farms  of  the 

*  Report  of  the  Committee  on  the  High  Cost  of  Provisions,  June 
24,  1801.    Reports  of  Committees,  ix,  146  et  seq. 


20  BRITISH  RADICALISM  [20 

country  into  large  estates ;  and  a  rapid  enclosure  of  the 
public  domain. 

Improvements  in  the  technique  of  agriculture  were 
varied  in  character :  some  had  to  do  with  a  more  thor- 
ough knowledge  of  the  nature  and  composition  of  soils, 
others  involved  experimentation  in  the  various  uses  to 
which  manure  might  be  applied,  and  an  intimate  knowl- 
edge of  the  several  qualities  and  adaptations  of  different 
kinds  of  fertilizers/  "  Artificial  grasses  "  were  also  much 
improved ;  and  the  use  of  root  crops,  such  as  turnips,  in 
place  of  fallow,  made  great  headway,  for  the  farmer 
quickly  appreciated  the  additional  quantity  of  winter 
feed  which  these  root  crops  afforded.  Enthusiastic  in- 
quiries were  made  into  the  problem  of  land  drainage ;  ^ 
and  the  irrigation  of  dry  districts  was  carefully  studied. 
Various  ways  and  means  were  found  for  the  enrichment 
of  the  soil,  and  encouraged  by  all  classes  of  society. 
King  George  himself  wrote  on  agricultural  topics  under 
the  pseudonym  '*  Mr.  Robinson,"  while  in  the  northern 
kingdom  the  Duke  of  Buccleugh  and  "Potato"  Wilkie 
worked  shoulder  to  shoulder  for  the  same  purpose. 

An  equal  advance  was  registered  in  breeding  methods. 
By  1785  Bakewell  had  completed  his  great  discoveries  in 
sheep  and  cattle  breeding,  and  the  impetus  thus  received 
made  itself  felt  in  effectively  conducted  experiments 
throughout  the  remainder  of  the  century.^ 

1  Young,  Annals,  xxiii,  yy ;  xxvi,  116.  Sinclair,  Statistical  Account  of 
Scotland,  1792-1796,  vi,  439.    Ihid.,  p.  64. 

^  Elkington  was  the  great  specialist  in  work  of  this  kind.  A  seven- 
teen-page report  of  his  methods  is  to  be  found  in  the  Annals  of  Agri- 
culture for  the  year  1797,  xxviii,  77. 

3  Young,  Annals,  xxi,  289;  xxii,  19;  ibid.,  p.  ZZ7  \  xxviii,  420;  ibid., 
p.  241.  The  last-mentioned  reference  contains  a  list  of  sixty-four  ques- 
tions relative  to  breeding. 
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Agricultural  implements  were  likewise  much  bettered, 
It  is  true  that  in  the  more  remote  sections  of  the  island 
crude  implements  of  earlier  date  were  only  slowly  dis- 
placed. In  the  Highlands  it  was  still  customary,  in  cul- 
tivating, to  tie  the  harrow  to  the  horse's  tail.  This  was 
said  to  serve  the  double  purpose  of  saving  the  harness, 
and  breaking  in  the  horse.'  Also  other  localities  con- 
tinued to  use  a  primitive  spade,  popularly  known  as  a 
cascroim.  In  Edderaschylis  this  was  simply  "  a  crooked 
piece  of  wood,  the  lower  end  somewhat  thick,  about  two 
feet  and  a  half  in  length,  pretty  straight,  and  armed  at 
the  end  with  iron,  made  thin  and  square,  to  cut  the 
earth.""  This  implement  long  survived.  So  also  did 
the  Scottish  plow,  with  its  clumsy  employment  of  four 
horses  in  place  of  two.  But  little  by  little  methods  were 
changing.  In  advanced  districts  threshing  machines 
became  common  by  1794,^  while  in  England  contempo- 
raneous records  are  filled  to  overflowing  with  the  news 
of  agricultural  inventions.  Threshing  and  winnowing 
machines,  improved  and  reimproved,  had  already  been 
introduced.*  Machines  for  all  kinds  of  purposes  were 
proposed  and  patented.  There  were  machines  for  shoe- 
ing oxen,5  machines  for  pulling  up  tree  stumps,^  and 
queer  cumbrous  machines  for  draining  swamps,  equipped 
with  what  their  inventors  termed  *' inclined  float-board 
wheels."^     Machinery  suitable  for  all   sorts  and   condi- 

*  Sinclair,  Statistical  Account,  viii,  48.  '  Ibid.,  vi,  288. 
^  Ibid.,  vi,  504. 

*  Young,  Annals,  xviii,  362. 
^  Ibid.,  xxvi,  500. 

®  Ibid.,  xviii,  362. 

"^  Ibid.,  xxvi,  387.  Illustrations  of  these  new  machines  are  to  be 
found  here  and  there  in  Young's  Annals,  also  in  the  Encyclopcedia 
Britannica,  3d  Edition,  1797. 
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tions  of  climate,  usage  and  soil  was  planned,  patented 
and  constructed. 

Although  new  agricultural  methods  were  widely  dis- 
cussed by  contemporaneous  writers,  no  one  of  them  caused 
as  much  stir  as  did  the  proposed  utilization  of  the  great 
areas  of  waste  and  unenclosed  land.  Certain  tracts  had, 
in  earlier  times  of  scientific  ignorance,  been  considered 
useless.  Other  sections,  owing  to  the  expense  of  legal 
possession,  were,  wholly  or  in  part,  unused,  while  yet 
others  remained  open  for  public  pasture.  Arthur  Young 
believed  that  all  of  this  land,  wherever  possible,  should 
be  enclosed  and  made  productive  as  the  property  of 
private  owners.  Even  the  common  pasture  land,  he 
argued,  should  be  taken,  although  he  recognized  that 
such  action  would  inflict  hardships  on  certain  classes  of 
society,  for,  he  said  in  passing :  *'  The  enclosure  of  the 
common  fields  would  be  beneficial  and,  to  a  certain 
extent,  justifiable,  for  the  tenant  paid  rent  for  them  to 
the  lord  of  the  manor,  but  it  would  be  effected  at  great 
loss  to  the  smaller  tenant,  and  when  his  common  or 
pasture  was  enclosed  as  well,  he  would  be  greatly  injured, 
while  the  agricultural  laborer  would  be  permanently 
disabled." 

The  process  of  enclosure,  or  of  converting  this  public 
into  private  land,  had  made  rapid  progress  throughout 
the  eighteenth  century,  but  not  rapid  enough  to  suit  the 
desires  of  agricultural  experts  who,  like  Young,  had  in- 
creased production  more  closely  at  heart  than  equitable 
distribution.  Young  was  so  enthusiastic  that  he  would 
place  all  the  land  of  Great  Britain,  wherever  crops  might 
be  grown,  under  the  plow.  Even  forests  he  regarded 
with  a  hostile  eye ;  for  he  said  that  there  was  in  England 
sufficient  coal  for  heat  during  the  winter,  and  that  for 
other  purposes  timber  could  be  more  profitably  imported 
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from  abroad.  Every  bit  of  England's  soil,  on  the  con- 
trary, should  be  used  for  her  food  supply.  He  even  de- 
clared that  to  plant  land  with  timber  was  retrogressive.' 

Upper-class  England  supported  Young,  and  Parlia- 
ment, ready  to  assist,  ordered  investigation.  Committees 
of  Parliament  examined  the  origin,  extent  and  value  of 
the  waste  land  of  Great  Britain,  both  the  benefits  that 
could  be  derived  from  the  use  of  such  lands,  and  the  diffi- 
culties existent  in  the  way  of  its  immediate  absorption  by 
private  capital.' 

In  extent  the  waste  land  in  Great  Britain  was  astonish- 
ingly large.  Out  of  a  total  acreage  of  73,285,622  acres 
there  remained  unenclosed  in  1795,  about  23,107,000, 
which  in  pecuniary  value  was  estimated  by  Watson,  the 
public-spirited  bishop  of  Llandafif,  to  equal  an  income  of 
some  twenty  million  pounds  per  annum.  Much  of  this 
land  was  of  good  quality.  One  million  acres  only  were 
incapable  of  planting.  Of  the  remainder  there  were  suit- 
able for  tillage,  3,000,000  acres ;  fit  for  planting,  3,000,- 
000  acres ;  suitable  for  upland  pasture,  1,000,000  acres; 
meadow  and  water  mead,  1,000,000  acres.^ 

The  committee  were  convinced  that  all  of  this  territory 
should  be  utilized.  In  the  first  place,  they  reported  that 
the  highest  and  most  sterile  land  should  be  left  to 
plantations ;  *  for,  in  the  ponderous  phraseology  of  the 
eighteenth  century,  "at  first  sight  it  may  seem  surpris- 
ing that  the  spot  which  will  not  produce  a  single  blade 
of  corn  will  yet  support  the  stately  pine,  or  spreading 

*  Young,  Annals,  xxiii,  399, 

2  Parliamentary  committees  on  waste  land  and  bills  of  enclosure  pub- 
lished reports  in  1795,  1797  and  1800.  Vide,  Reports  from  Committees, 
1 776- 1 801,  vol.  ix. 

^  Reports  of  Committee  on  Waste  Land,  ix,  206. 

*  Ibid.,  p.  210. 
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oak;  these  draw  their  nourishment  from  sources  beyond 
the  reach  of  the  smaller  vegetable  productions,  and  their 
leaves  are  also  supposed  to  derive  sustenance  from  the 
air  which  surrounds  them,  or  the  water  which  they  may 
imbibe."  Land  not  so  barren  might  with  profit  be  used 
for  sheep  growing.'  Other  soil  might  be  redeemed  by 
the  use  of  fertilizers  and  underplowing.  Wet  and  boggy 
regions  could  easily  be  drained  and  made  usable  in  the 
course  of  one  summer,  while  dry  and  arid  soil  could  be 
brought  to  an  "astonishing  height  of  produce"  by  sys- 
tematic irrigation. 

Public  land  once  classified,  the  feasibility  of  turning  it 
into  private  property  was  discussed.  Here  one  serious 
obstacle  blocked  the  way :  the  antiquated  system  of  land 
tenure  which,  then  as  well  as  now,  complicated  the  title 
to  all  land  held  in  Great  Britain.  Over  most  of  this 
waste  or  unenclosed  territory,  there  were  innumerable 
rights  of  common,  confusing  well-nigh  beyond  belief. 
A  "  right  of  common  "  the  committee  defined  as  ''  a  right 
which  a  person  has  in  another  person's  property  without 
any  property  in  the  soil."  Four  different  rights  of  com- 
mon were  recognized :  the  common  of  pasture,  which 
meant  a  right  to  graze  cattle  in  the  unenclosed  territory; 
the  common  of  turbary,  or  the  right  to  cut  turf;  the 
common  of  estover,  or  the  right  to  cut  wood ;  and  the 
common  of  piscary,  or  the  right  of  fishing.  These  special 
privileges  were  still  further  involved,  for  they  included 
subsidiary  qualifications,  permissions  and  sub-rights, 
intricate  in  character  and  all  but  infinite  in  extent,  as, 
for  example,  the  common  of  pasture,  which  included  and 
was  made  up  of  common  appendant,  common  appur- 
tenant, common  in  gross  and  common  in  vicinage."* 

^Report  of  Committee  on  Waste  Land,  ix,  207. 
^  Common  appendant,  is  a  right  belonging  to  the  land  and  incident 


25]  INTRODUCTION  25 

This  intermingling  of  hoary  tradition  and  ancient  usage 
brought  forth,  as  might  be  expected,  a  rich  harvest  for 
all  lawyers,  attorneys  and  counsellors  engaged  in  ques- 
tions of  title.  The  procedure  of  enclosure  was  exceed- 
ingly involved.  In  accordance  with  English  law  the 
following  steps  were  necessary :  First,  a  preliminary 
meeting  must  be  called  for  the  purpose  of  advertising 
the  proposed  enclosure.  Second,  after  the  meeting,  a 
petition  to  Parliament  must  be  prepared,  notices  of  said 
petition  being  afifixed  to  the  doors  of  churches,  and  in 
other  public  places.  Third,  a  special  bill  must  be  drawn  up 
and  passed  by  Parliament.  To  do  this,  there  must  be  given 
in  evidence  the  written  consent  of  from  three-quarters 
to  four-fifths  of  the  persons  interested.  No  proxies  were 
allowed.  Fourth,  after  the  bill  had  been  safeguarded 
through  Parliament,  incidentally  involving  the  payment 
of  heavy  dues  at  each  step  in  its  progress,  commissioners 
were  appointed.  These  commissioners  were  generally 
three  in  number.  Their  function  corresponded  in  many 
ways  to  that  of  the  modern  receiver.  They  visited  the 
land,  inventoried  it,  surveyed  it,  heard  complaints,  if  any, 
and  then  officially  declared  it  enclosed.'  This  was  the 
technical  method  of  land  enclosure  in  England.  In 
theory,  at  least,  the  rights  of  the  laborer,  the  small  leas- 
ing farmer  and  the  yeoman  were  guaranteed  by  the  law; 
and  in  theory,  at  least,  the  permission  of  three-quarters 
of  the  persons  interested  had  to  be  obtained  before  an 
enclose  bill  could   be  passed.     Practise  did  not  square 

to  the  tenure.  Common  appurtenant  was  a  right  appertaining  to  the 
land,  but  not  incident  to  any  tenure.  Common  in  gfoss  was  some- 
what similar  to  common  appurtenant,  save  that  it  was  even  further 
apart  from  the  ownership  of  the  land.  Common  in  vicinage  consisted 
in  the  customs  and  privilege  of  allowing  cattle  to  graze  from  their 
own  common  to  an  unenclosed  adjacent  common. 

^Report  of  Committee  on  Bills  for  Enclosure,  ix,  231. 
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with  theory.  Plans  for  an  enclosure  were  concocted  in 
secret.  The  big  proprietors,  the  solicitors  and  the  vicar 
connived  together.  Bills  were  rushed  hurriedly  through 
Parliament.  Little  or  no  attention  was  paid  to  contrary 
petitions,  if,  indeed,  the  protestants  had  the  temerity  to 
present  them.' 

These  enclosures  were  the  chief  grievance  of  the  poorer 
agriculturists.  The  expense  was  heavy,  and,  moreover, 
even  if  paid,  the  loss  of  the  fallow  and  stubble  pasture 
was  still  serious,  and  as  for  the  poor  cottager :  before 
enclosure  'Miewas  a  laborer  with  land;  after  enclosure  he 
was  a  laborer  without  land."''  Furze  and  turf  no  longer 
were  free  for  all.  It  was  impossible  now  for  the  cottager 
to  keep  his  cow,^  while  the  old  officialdom  of  the  public 
common  must  seek  employment  elsewhere.  The  hay- 
ward,  the  pound  man,  the  chimney  peepers,  viewers  and 
common  shepherd  were  now  out  of  work.  There  is 
evidence  to  show  that  much  more  comfort  existed  among 
the  poorer  folk  than  early  in  the  century.  Teawas  more 
generally  used.  In  the  poorer  districts  of  Scotland  it  is 
said  that  tablecloths  and  clocks  had  become  familiar 
objects,*  and  though  here  and  there  customs  quite  primi- 
tive still  survived,^  some  authors  contend  that  the  lot  of 
the  average  husbandman  toward  the  close  of  the  century 
was  more  comfortable  than  in  the  beginning.  The  evi- 
dence,   however,    is    quite    disputable,    and    though    to 

^  Hammond,  Village  Laborer,  pp.  43  et  seq.  2  ibid,,  p.  100. 

•  Throughout  the  midland  counties  it  was  noticed  that  the  number 
of  cows  owned  by  the  laborers  became  strikingly  less.  Young,  An- 
nals, xxvi,  242. 

*  Sinclair,  Statistical  Account,  passim. 

•5  In  Yorkshire  the  bed  was  turned,  in  some  instances,  into  a  kind 
of  eighteenth  century  fireless  cooker,  keeping  warm  the  oatmeal  dur- 
ing the  absence  of  the  farmer.  Crutwell,  Tour  of  Great  Britain,  p.  118. 
This  custom  is  said  still  to  survive  in  Minnesota. 
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generalize  is  somewhat  dangerous,  it  is  perhaps  not  un- 
fair to  affirm  that  more  comfortable  or  not,  he  was 
disgruntled  and  discontented  with  his  life. 

Of  the  farmers  who  leased  their  lands,  some  were 
prosperous.  This  was  the  case  where  the  land  was  en- 
closed and  new  methods  adopted,  but  in  other  sections 
where  this  was  not  done,  great  discontent  prevailed. 
As  the  returns  from  agricultural  labor  rose  with  greater 
and  greater  rapidity,  the  period  of  leasing  to  which  the 
landlord  would  consent  became  shorter  and  shorter — 
and  the  farmer  lost  those  advantages  which  came  of  the 
high  price  of  his  farm  produce.  Meanwhile  the  yeo- 
manry, the  small  proprietors,  were  also  losing  ground. 
The  lamented  disappearance  of  the  British  yeoman  in  the 
nineteenth  century  had  begun.' 

As  for  the  land-owning  farmers  they,  like  their  breth- 
ren who  leased,  were  in  some  instances  well-to-do.  The 
gentlemen  farmers, — men  of  independent  wealth  and  leis- 
ure,— were  almost  invariably  prosperous.  Indeed,  for  the 
capitalistic  farmer, — the  farming  entrepreneur — whether 
gentleman  farmer  or  wideawake  yeoman,  the  end  of  the 
century  brought  halcyon  days.  Capital  was  the  sine  qua 
non  of  enclosure.  Ploughs,  harrows,  fences,  and  the 
other  paraphernalia  of  the  new  agriculture  demanded 
capital.  They  who  had  capital  thrived ;  others  fell  by  the 
wayside. 

In  Scotland,  agricultural  conditions  were  backward. 
The  new  agriculture  was  there  making  headway,  but  at  a 
slower  pace.     Complaints  were  made  of  the  short  leases,* 

*  The  proof  that  this  disappearance  took  place,  for  the  most  part,  in 
the  early  nineteenth  century,  is  demonstrated  by  C.  H.  Taylor,  The 
Decline  of  Land-owning  Farmers  in  England,  passim. 

'  The  short  leases  which  ran  from  seven  to  eight  years  only  con- 
stantly tempted  the  farmer  to  neglect  his  land.  Sinclair's  Statistical 
Account,  viii,  107. 
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and  men  spoke  also  of  a  hard-pressed  laboring  class. 
Nevertheless,  in  Scotland  it  was  not  the  new  capitalist 
agriculture,  but  the  old  feudal  services  that  were  objected 
to.  These  services,  archaic  survivals  of  an  earlier  day,  not 
only  were  annoying  but  also,  in  certain  cases,  were  obstruc- 
ting and  impeding  the  advance  of  agricultural  improve- 
ment. Educated  Scotchmen  thought  them  disgraceful. 
The  Rev.  James  Robertson,  of  Gargunnock,  said  in  1794: 
"  It  would  be  of  great  service  to  the  country  if  all  of  the 
varieties  of  service  usually  demanded  of  the  heritors,  be- 
sides the  proper  rent,  were  relinquished.  Great  incon- 
venience arises  from  the  obligations  to  which  the  peasants 
are  subjected  ;  to  pay  fowls,  to  drive  coals,  peat  and  dung, 
and  in  the  harvest  to  cut  down  the  proprietor's  grain."' 
The  Rev.  Adam  Forman,  of  Carmunnock  spoke  similarly. 
*'  The  tenants,"  he  said,  "  are  still  subjected  to  many  bur- 
dens or  services  which  the  proprietors  of  the  land  re- 
quire, such  as  driving  coal,  working  at  hay  and  other 
pieces  of  labor,  which  ought  to  be  abolished."'  The 
truth  of  these  charges  was  still  further  substantiated  by 
the  Rev.  Adam  MacBean,  of  Delacrossie.  He  tells  us 
that  customs  were  paid  by  most  of  the  tenants  in  kind, 
such  as  eggs,  fowls,  and  other  articles. ^  In  fact,  feudal 
service  survived  in  Scotland,  of  a  very  pronounced  type, 
for  not  only  was  the  working  of  the  heritor's  farm  compul- 
sory, but  we  also  find  here  and  there  the  most  irksome  of 
all  banalities  was  still  enforced.  This  offensive  special 
privilege  consisted  in  the  custom  of  ''  thirlage,"  or  the 
obligatory  grinding  of  all  corn  at  the  heritor's  mill."*    In- 

1  Sinclair,  Statistical  Account,  xvii,  109. 

2  Ihid.,  xviii,  163. 
^  Ibid.,  xviii,  117. 
*  Ibid.,  xviii,  393. 
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asmuch  as  every  tenant  must  use  this  mill,  the  efficiency 
of  its  operation  made  little  difference  to  the  heritor,  con- 
sequently we  find  him  unwilling  to  install  new  machinery 
or  to  improve  the  mill  in  any  way.  The  cost  to  the 
farmer,  therefore,  was  high.  In  one  place,  after  deduct- 
ing for  seed  and  horse  corn,  it  amounted  to  the  value  of 
one-eighth  of  the  crop.' 

More  fundamental  in  its  effect  on  British  society  were 
the  changes  wrought  by  the  parallel  revolution  in 
manufacturing,  which,  however,  scarcely  falls  within  the 
scope  of  this  treatise.  The  inventions  of  Watt,  Crom- 
ton,  Arkwright  and  Cartwright,  are  all,  or  should  be, 
narrated  in  every  textbook  of  English  history.  These 
inventions  were  made  in  the  eighteenth  century,  but  the 
social  transformations  which  follow  in  their  wake  are  not 
experienced,  for  the  major  part,  until  after  181 5.  Only 
the  preliminary  results  of  the  Industrial  Revolution  were 
realized  in  the  eighteenth  century. 

The  cotton  industry  was  the  first  to  respond  to  the 
stimulus  of  the  Industrial  Revolution.  By  the  last 
quarter  of  the  century  little  factories  or  ''  twistworks," 
as  they  were  called,  began  to  appear.  They  bore  but 
little  resemblance  to  the  modern  factory.  Power  was 
provided  by  horses,  or  more  frequently  by  running 
water.''  Although  the  superiority  of  Watt's  engine  was 
conceded  by  the  end  of  the  century,  its  first  use  was  as 
late  as  1785,  and  it  was  not  applied  to  the  spinning  of 
fine  yarn  till  1793.^ 

The  woolen  industry  was  somewhat  belated  in  its  de- 
velopment.    Until  the  time  of  Edward  Cartwright  wool 

1  Mathieson,  The  Awakening  of  Scotland,  i,  286. 

2  Chapman,  The  Lancashire  Cotton  Industry,  p.  56. 
*Ure,  Cotton  Manufactory,  \,  290. 
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had  been  combed  by  hand.  Between  1790  and  1792 
Cartwright's  second  great  invention  was  brought  into 
use,'  and  from  this  time  on  the  woolen  industry  made 
rapid  strides,  at  a  rate  comparable  with  the  manufacture 
of  cotton. 

The  improvements  in  weaving  lagged  behind  those  in 
spinning.  The  power  loom  was  applied,  it  is  true,  to 
commercial  use  in  1787,  but  it  was  not  successful  until 
many  years  later.  By  1813  there  were  only  some  2400 
power  looms  in  use,  and  in  1820  only  14,000.  At  the 
later  date  upwards  of  240,000  hand  looms  were  reported, 
and  the  number  even  then  was  said  to  be  increasing. 
Indeed,  *'  it  appears  beyond  question,"  one  author  tells 
us,  "that  the  competition  of  the  power  loom  was  not 
very  serious  prior  to  1812,  at  the  earliest,  and  in  many 
places  not  till  considerably  later."  ^  The  early  power 
looms  were  not  very  reliable.  Cartwright  lost  most  of 
his  money  in  trying  to  make  them  pay,  and,  though  his 
invention  was  improved,  reimproved  and  finally  supple- 
mented by  Bell  and  Miller  in  1794  and  in  1798,  yet  in  the 
later  year  a  Glasgow  factory,  with  all  of  these  improve- 
ments, proved  to  be  a  failure.^  Not  till  the  four  patents 
of  Radcliff  and  the  invention  of  the  "dandy"  does  the 
power  loom  appear  to  have  been  firmly  established,  and 
even  as  late  as  1819  its  use  was  regarded  as  proble- 
matical.'* 

Greater  progress  was  made  in  the  metal  industries. 
A  traveler  in  1788  states  that  water  and  fire  engines  kept 
the  tin  mines  constantly  dry  and  that  without  Bolton's 

1  Burnley,  History  of  Wool  and  Woolcomhmgy  pp.  105  et  seq. 
'  For  a  description  of  machinery  for  the  manufacture  of  woolens, 
see  Young,  Annals,  xxvii,  311. 
3  Baines,  The  Cotton  Manufacture,  p.  231. 
*  Chapman,  The  Lancashire  Cotton  Industry,  p.  31. 
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invention  they  could  not  be  worked  in  the  winter  at  all/ 
Nevertheless,  the  steel  industry  at  this  time  was  clearly 
in  a  transitional  stage,  for  while  England's  superiority 
in  that  trade  was  still  attributed  to  her  wood  supply,  and 
the  charcoal  which  it  made  possible,  Shropshire  coal  was 
used  with  success  in  smelting  iron.""  The  first  practical 
application  of  the  steam  engine  to  the  blasting  furnace 
had  already  been  made,  and  new  inventions  in  rolling 
and  puddling  iron  were  speedily  increasing  the  total  steel 
production  of  the  nation.^  Coal  mining  had  just  become 
an  important  industry.  Steam  pumps  were  in  use  early 
in  the  century,  but  if  any  one  year  be  taken  to  mark  the 
advance  of  the  British  coal  trade,  it  were  fairer  to  take 
1794,  for  in  that  year  Watt's  patent  for  the  application 
of  the  crank  to  the  steam  engine  expired,  and  coal  could 
now  be  hoisted  from  the  mines  in  an  inexpensive  manner 
by  means  of  the  steam  engine."*  Toward  the  close  of  the 
century,  indeed,  the  English  coal  trade  began  to  loom 
up  as  an  important  factor,  and  we  read  of  a  coal  trust 
beyond  the  embryonic  stage. ^  Nevertheless  the  coal 
trade  compared  to  that  in  the  early  years  of  the  nine- 
teenth century,  was  far  from  remarkable.^ 

England  is  experiencing  at  the  end  of  the  eighteenth 
century  a  foretaste  of  the  industrial  revolution.     Grow- 

1  Shaw,  Tour  of  the  West  of  England,  p.  380. 

2  Ibid.,  p.  209. 

8  Scrivenor,  History  of  the  Iron  Trade,  pp.  1 10  et  seq. 

*  Galloway,  History  of  the  Coal  Industry,  p.  115. 

**  Levy,  Monopoly  and  Competition,  pp.  106  et  seq. 

•  In  London  the  total  amount  of  coal  imported  in  1750  was  260,600 
tons.  In  1800  it  was  410,300,  an  increase  of  sixty  per  cent.  Large 
indeed,  but  compared  with  an  increase  of  231  per  cent  during  the  next 
fifty  years,  followed  by  one  of  404  per  cent  during  the  next  fifteen, 
its  importance  is  diminished.    Jevons,  The  Coal  Question,  p.  232. 
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ing  manufactories,  expanding  trade  and  a  far-reaching 
commerce  are  bringing  to  England  wealth  hitherto  but 
dreamed  of.  The  golden  days  of  the  entrepreneur  are 
beginning.  Many  indications  abound  of  this  new  wealth 
which  is  to  line  the  pockets  of  the  chosen  few.  Car- 
riages, silks,  muslins,  plate  glass,  the  theatre, — a  hundred 
traces  there  are  of  machinery's  magic  wand.'  Now  has 
come  the  day  of  the  large  manufacturing  cities,  with 
their  pressing  problems  of  sanitation,  water  supply, 
police  protection  and  the  housing  of  the  poor.''  The 
employment  of  women  and  children  in  factory  labor  to 
the  great  detriment  of  their  health,  already  has  attracted 
the  attention  of  the  thoughtful  observer.^  The  great 
shifting  of  the  center  of  population  from  the  south  and 
east  of  England  to  the  north  and  west  is  in  full  head- 
way."^  And  more  significant  still  to  the  social  historian, 
the  wage-dependent  laborer  is  becoming  more  per- 
manently a  fixture  in  England  than  ever  before ;  for  his 
right  to  work  is  now  more  frequently  subjected  to  the 
ups  and  downs  of  trade  and  commerce,  interrupted  by 
the  chance  invention  of  a  new  machine,  blocked  and 
thwarted  by  circumstances  over  which  he  has  no  control. 
This  was  not  always  the  case.  The  condition  of  the 
manufacturing  population  varied  greatly.  Nowhere  was 
this  divergence  greater  than  among  the  weavers.  In 
the  case  of  the  muslin  or  cambric  weavers  there  was  no 

*  The  posthumous  letter  of  Edmund  Burke  on  "Peace  with  the  Regi- 
cide Directory  of  France,"  sounds  a  paean  of  praise  for  this  material 
comfort. 

^  Hutton,  History  of  Birmingham,  p.  72.  Bain'es,  History  of  Liver- 
pool, passim. 

'  For  the  conclusions  of  a  physician  on  this  subject,  as  early  as 
1784,  see  Cunningham,  Growth  of  English  Trade  and  Industry,  p. 
628. 

4  Dechesne,  L'industrie  de  la  laine  en  Angleterre,  pp.  107  et  seq. 
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machinery  to  supplant  or  cheapen  their  labor,  and  at  the 
same  time  a  highly  stimulated  market  existed  for  their 
wares.  Consequently,  we  find,  if  one  authority  is  to  be 
trusted,  that  the  trade  was  considered  '*  the  trade  of  a 
gentleman.  The  operatives  brought  home  their  work 
in  top  boots  and  ruffled  shirts.  They  had  a  cane  and 
took  a  coach,  in  some  instances."  *'  Every  house  was 
well  furnished  with  a  clock  of  elegant  mahogany  or  fancy 
case,  and  a  tea  service  there  was  of  Staffordshire  ware 
with  silver  or  plated  sugar  tongs  and  spoons."' 

Quite  the  reverse,  however,  was  the  condition  of  those 
artizans  who  wove  inferior  cloth.  They  had  already,  by 
1793,  begun  to  feel  sharply  the  competition  of  the  power 
looms.  By  that  year  it  was  said  of  the  fustian  weaver, 
or  he  who  dealt  in  coarser  cloth,  that  it  was  nearly  im- 
possible for  the  weaver  to  earn  the  necessaries  of  life, 
and  a  great  number  of  families  out  of  work  were  said  to 
have  been  in  a  most  wretched  position.  The  competi- 
tion of  the  hand  weaver  with  machinery,  which  was  to 
work  such  direful  results  in  the  nineteenth  century  had, 
indeed,  begun.  The  effect  of  the  revolution  in  industry 
of  which  this  invention  was  but  a  phase,  may  be  seen  in 
the  following  letter  from  a  physician  : 

"  To  the  Rev.  Mr.  T.' 

Dear  Sir:  You  desired  me  to  give  you  my  opinion  of  the 
present  state  of  want  and  distress  among  the  weavers  in  Spit- 
alfields.  Being  physician  to  the  London  Dispensary,  where 
between  2,000  and  3,000  of  them  annually  apply  for  medical 
relief,    I    am  called  frequently  to  visit  their  wretched  habita- 

*  Chapman  quotes  Radcliff  to  this  effect  in  his  Cotton  Industry. 
Op.  cit.,  p.  38. 

'  This  letter  was  read  from  the  Morning  Chronicle  at  the  trial  of 
Maurice  Margarot  for  sedition  in  Edinburgh,  in  1794.  State  Trials, 
xxiii,  716. 
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tions,  there  the  first  thing:  that  commonly  presents  itself  to 
view,  is  an  empty  loom,  and  a  starving:  family.  Some  have 
had  only  half  their  usual  work  for  more  than  twelve  months 
past ;  and  many  no  work  at  all,  for  the  last  six  months. 
Sometimes  I  find  one  or  two  children  sick,  and  the  wretched 
parents  looking-  upon  them  with  all  the  distress  which  parental 
afifection,  and  the  utmost  degfree  of  poverty,  can  impress  on 
the  mind.  At  other  times  I  find  the  husband  and  wife,  and 
not  infrequently  both,  sick  in  the  same  bed,  and  several  help- 
less and  half  starved  children  looking:  up  to  them  for  bread. 
Here  anxiety  and  poverty  increase  the  disease  if  they  did  not 
produce  it,  which  however  is  often  the  case.  It  is  impossible 
for  words  to  g:ive  a  perfect  idea  of  the  distress  which  prevails 
among-st  this  useful  class  of  the  people.  If  any  doubt  the 
truth  of  this  representation,  all  I  can  say  is,  come  and  see. 
Were  they  to  accompany  me  in  my  daily  visitations  for  a 
short  time,  they  would  be  fully  convinced,  that  this  is  a  very 
imperfect  outline  of  the  g:eneral  misery  amongst  this  part  of 
the  labouring-  poor,  who  would  g:ladly  work,  if  they  could  be 
employed ;  and  therefore,  the  more  deserving:  of  help.  I  am 
persuaded,  sir,  that  you  need  only  to  be  acquainted  with  real 
distress,  to  interest  yourself  in  the  means  of  relieving:  it  in  the 
present  instance.  Both  you,  sir,  and  those  who  second  your 
laudable  endeavours  and  benevolent  purposes,  will  be  doing: 
a  g-reat  work. — I  am,  dear  sir,  your  sincere  friend, 

John  Whitehead. 

Old  Bedlam, 

Dec.  17,  I793-" 

The  new  agriculture  and  the  new  industry  not  only 
owed  their  success,  but  even  their  origin,  to  capitalism  : 
a  capitalism  that  populated  deserts  ;  ruined  ancient  cities ; 
turned  farmers  into  mill  operatives ;  and  held  at  its  behest 
and  bidding  the  Parliament  of  Great  Britain.  The  oper- 
ations of  this  capitalism,  however,  took  place  in  a  frame- 
work of  society  which,  in  itself,  demanded  reform  on 
every  side. 


35]  INTRODUCTION  35 

The  fundamental  laws  of  Great  Britain — those  old  stat- 
utes which  organized  and  governed  society — were  sub- 
jected, in  almost  every  instance,  to  as  keen  a  criticism  as 
that  meted  out  to  the  new  capitalism.  Laws  for  defining 
and  punishing  crime — laws  establishing,  defining  and  pro- 
tecting the  state  religion — laws  providing  for  the  relief 
of  the  poor — laws  relating  to  the  army  and  navy — laws 
determining  the  powers,  composition  and  the  duration  of 
Parliaments — fiscal  laws,  game  laws  and  libel  laws — the 
entire  objective  and  visible  structure  of  society  was  freely 
studied,  if  not  in  a  conciliatory,  at  least  in  a  wholesome 
fashion. 

The  glaring  inequalities  of  representation  in  the  House 
of  Commons  attracted  the  first  attention  of  the  reformers. 
The  constitution  of  that  body  obviously  was  unjustifiable. 
One-half  of  the  membership  of  the  House  of  Commons 
was  returned  by  the  southern  counties  of  England,  which 
contained  but  a  fraction  of  the  population.  In  1793  two 
hundred  and  ninety-four  members — a  majority — were  re- 
turned by  constituencies,  the  greater  part  of  which  had 
less  than  a  hundred  voters ;  none  had  more  than  two 
hundred  and  fifty.  At  the  most,  less  than  fifteen  hun- 
dred electors  returned  a  majority  of  the  House.  Even 
this  was  merely  nominal,  for  in  the  words  of  a  recent 
authority  "  it  is  reasonable  to  conclude  that  from  1760 
to  1832  nearly  one-half  of  the  members  of  the  House  of 
Commons  owed  their  seats  to  patrons."' 

These  men  were  regarded  as  the  delegates  of  their 
patron.  When  the  nominated  member  made  his  mark, 
congratulations  were  offered,  not -to  him,  but  to  his 
patron.  On  the  other  hand,  if  he  displayed  an  undue 
independence,    it    was    customary    to    complain    to   the 

1  Porrit,  The  Unreformed  House  of  Commons^  i,  311. 
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patron  direct.  In  Parliament,  and  in  society,  statesmen 
were  spoken  of  freely  as  Lord  so-and-so's  members. 
The  nine  representatives  of  the  people  in  Parliament 
controlled  by  Sir  James  Lowther  were  popularly  known 
as  Lowther's  ninepins.' 

The  state  of  the  Scotch  representation  was  even  worse 
than  that  of  England.  Electors  in  Scotland  were  so  few 
in  number  that  members  of  Parliament  were  frequently 
on  calling  terms  with  all  their  constituents.  They  varied 
in  number  from  twelve,  in  Bute,  to  two  hundred  and  five 
in  Ayreshire.  In  seven,  the  average  was  only  eighty. 
The  entire  number  to  all  practical  purpose  responded  to 
the  beck  and  call  of  that  prince  of  politicians,  Henry 
Dundas.  These  men  were  controlled  by  means  of  pat- 
ronage, and  it  was  said:  *' There  was  scarcely  a  gentle 
family  in  Scotland  .  .  .  which  had  not  at  some  time  in 
some  of  its  members  received  some  Indian  appointrrient 
or  other  act  of  kindness  from  Henry  Dundas."'' 

The  conflicts  of  party  politics  in  the  seventies  and 
eighties  of  the  eighteenth  century,  emphasized  with  an 
ever-increasing  lucidity  the  fact  that  a  majority  of  the 
House  of  Commons  were,  in  no  true  sense,  representa- 
tive of  the  nation  as  a  whole,  but  were,  on  the  other 
hand,  none  other  than  the  delegates  of  influential  families. 
In  the  scathing  words  of  Fox,  '*  there  is  one  class  of 
constituents  whose  instructions  it  is  considered  the  duty 
of  members  to  obey.  With  those  who  represent  popular 
towns  and  cities,  it  is  a  disputed  point  whether  they 
ought  to  follow  their  instructions,  or  obey  the  dictates 
of  their  own  consciences ;  but  if  they  represent  a  noble 
lord,  or  noble  duke,  then  it  becomes  no  longer  a  ques- 

1  Porrit,  op.  cit.,  i,  313. 

2  Stanhope,  Life  of  Pitt,  i,  311. 
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tion  of  doubt,  and  he  is  considered  no  longer  a  man  of 
honor  who  does  not  implicitly  obey  the  order  of  the 
single  constituent.  He  is  to  have  no  conscience,  no 
liberty  of  his  own.  He  is  sent  here  by  the  lord  of  this, 
or  the  duke  of  that,  and  if  he  does  not  obey  the  instruc- 
tions which  he  receives,  he  is  held  to  be  a  dishonest 
man.  Such  is  the  mode  of  reasoning  in  this  House.  If 
he  dares  to  disagree  with  the  mode  of  reasoning  of  the 
duke,  or  lord,  or  baronet  whose  representative  he  is, 
then  he  must  be  considered  as  unfit  for  the  society  of 
decent  men." ' 

Toward  the  end  of  the  century  some  effort  at  reform 
had  been  made.  Pitt,  in  1785,  vainly  endeavored  to 
bring  about  a  moderate  reform.  The  country  at  the 
time  was  apathetic — or  at  least  unwilling  to  force  the  sit- 
uation, as  it  might  have  done,  by  powerful  and  insistent 
pressure. "^  With  the  coming  of  the  French  revolution, 
the  upholders  of  class  privilege,  sustained  by  a  frightened 
conservatism,  more  than  ever  were  determined  to  main- 
tain the  status  quo.  The  friends  of  Parliamentary  re- 
form were  few  in  number  and  well-nigh  powerless. 
In  1793  a  motion  of  Grey's,  asking  leave  to  submit  a 
petition  for  Parliamentary  reform  by  the  **  Friends  of  the 
People,"  was  defeated.  And  this,  despite  the  fact  that  the 
"  Friends  of  the  People  "  was  by  far  the  most  conservative 
of  the  radical  societies.  No  new  effort  was  made  till 
1797.  At  that  time  Grey  brought  in  a  new  measure.  It 
proposed  to  abolish  many  of  the  more  crying  abuses  of 
the  old  system,  while  at  the  same  time  extending  the 
suft'rage  in  a  very  limited  degree.  The  proposal  was 
buried  beneath  the  government's  majority,  and  the  debate 

*  Wood  fall,  Parliamentary  Debates,  iii,  329. 

2  J.  Holland  Rose,  PVilliam  Pitt,  and  the  National  Revival,  pp.  203- 
206. 
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on  the  subject  is  scarce  worth  recording,  save  that  in  it 
Fox  gave  notice  of  the  proposed  secession  of  the  Whigs 
from  Parliament.  The  Tory  preponderance  of  1791  had 
become,  in  1797,  a  Tory  mastery. 

The  ecclesiastical  laws  of  England  in  the  restric- 
tions which  they  imposed  were  quite  medieval.  Laws 
dating  back  to  the  time  of  Elizabeth  and  Charles  II  were 
still  on  the  statute  books.  The  more  severe  of  these,  it 
is  true,  were  suspended  by  the  Act  of  Toleration  in  1689, 
in  behalf  of  all  persons  who  foreswore  popery,  or  who 
acknowledged  their  belief  in  the  Trinity — that  is,  all  who 
were  not  Roman  Catholic  or  Unitarian  might  hold  re- 
ligious services  without  molestation.  No  dissenter,  how- 
ever, of  any  creed  was  exempt  from  the  Test  and  Corpo- 
ration Acts.  These  two  laws  forbade  anyone  holding 
any  office  under  the  crown,  or,  indeed,  even  in  the  local 
corporations  of  the  country  (i.  e.,  the  town  govern- 
ments) who  had  not  taken  the  sacrament  according  to 
the  rites  of  the  Anglican  church. 

In  1790  the  friends  of  toleration  in  the  House  of  Com- 
mons endeavored  to  repeal  the  Test  and  Corporation 
Acts.  They  pointed  out  the  peaceful  character  of  the 
dissenters,  and  their  loyalty  to  the  house  of  Hanover. 
They  made  much  of  the  irreligious  character  of  the  Test 
Act,  by  which  the  Lord's  Supper  was  made  an  essential 
preliminary  to  all  offices,  from  exciseman  to  admiral. 
"  It  is  a  stain  on  the  fair  memory  of  the  nation,"  claimed 
a  prominent  member  of  the  House  of  Commons,  "that 
the  legislature  of  a  country  should  deliberately,  and  by 
express  enactment,  .  .  .  strip  the  altar  of  its  purity,  and 
make  it  the  qualification  desk  for  the  tax  gatherer  and 
public  executioner."'     Not  a  few  members  of  the  House 

1  Parliamentary    Debates,    xxvii,     173.      Mr.     Powys,    in    reply    to 
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of  Commons  thought  likewise,  and  fought  with  him  for 
a  repeal.  The  ''Church  and  King"  men  were  of  a  different 
opinion,  and  Fox's  motion  for  a  repeal  was  negatived  by 
a  majority  of  one  hundred  and  eighty-nine. 

The  Roman  Catholics  and  Unitarians,  exempted,  as 
we  have  seen,  from  the  benefits  of  the  Act  of  Toleration, 
were  subjected  to  special  disqualifications.  By  the  law 
of  England,  as  late  as  1791,  a  priest  by  the  fact  of  his 
presence  in  the  country  committed  the  crime  of  high 
treason.  Anyone  who  heard  mass,  or  who  attended  or 
kept  a  Catholic  school,  committed  a  crime  punishable  by 
fine  or  imprisonment.  Unitarian  services  were  illegal  as 
well,  and  to  preach  Unitarianism  involved  the  crime  of 
blasphemy,  for  the  denial  of  the  Trinity  was  so  consid- 
ered. These  laws,  which  marked  out  the  Catholic  and 
the  Unitarian  as  offenders  beyond  the  pale  of  the 
ordinary  dissenter,  were  not  enforced,  but  they  remained 
on  the  statute  books,  to  the  discomfiture  of  both  Cath- 
olic and  Unitarian,  and  for  their  repeal  energetic  meas- 
ures were  set  on  foot. 

The  Roman  Catholics  largely  succeeded  in  their  en- 
deavors. Whigs,  Tories,  and  even  dissenters  them- 
selves, were  not  averse  to  some  measure  of  Catholic 
emancipation.  The  government  was  distinctly  favorable. 
It  had  for  some  time  given  small  salaries  to  those  Cath- 
olic priests  in  Scotland  whose  income  had  been  impaired 
by  the  confiscation  of  estates  in  France.'  Catholicism 
was  a  conservative  bulwark,  as  prominent  conservatives 
acknowledged.  With  the  advance  of  the  French  Revo- 
lution the  status  of  the  Roman  Catholic  Church  steadily 

Fox,  argued  that  the  way  would  be  open  for  "  the  Jew,  the  Moham- 
medan, the  disciples  of  Brahma,  Confucius,  and  every  other  head  of  a 
sectary"  (Mr.  Fox  cried,  "hear!  hear!"). 
^  Amherst,  Catholic  Emancipation,  i,  279-280. 
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improved  in  the  minds  of  England's  governing  class. 
The  church,  at  any  rate,  was  opposed  to  radicalism,  and 
radicalism  was  a  more  dangerous  spectre  by  far  than  the 
return  of  the  Stuarts  to  the  throne. 

A  law  for  the  relief  of  Roman  Catholics  was  enacted 
by  Parliament;  in  1791  the  mass  was  made  legal  in 
England.  No  other  concessions  were  granted.  The 
doors  of  Catholic  churches  could  not  legally  be  locked. 
Catholic  churches  could  not  have  steeples,  and  they 
must  be  licensed,  nor  could  Catholic  vestments  be  worn 
in  any  private  house,  where  the  number  of  persons  con- 
gregated exceeded  five.  Furthermore,  Catholic  peers 
could  not  take  their  place  in  the  House  of  Lords,  nor 
could  Catholics  become  members  of  the  House  of  Com- 
mons, or  vote  for  members.  No  crown  office  could  be 
held  by  a  Catholic,  nor  could  a  Catholic  be  legally  mar- 
ried, save  in  an  Anglican  church,  or  be  buried  in  a 
cemetery  where  the  service  was  not  read  by  an  Anglican 
clergyman.' 

Still,  partial  as  this  relief  was,  it  placed  the  Catholic 
in  a  position  far  more  pleasant  than  that  held  by  the 
Unitarian.  Catholic  services  could,  at  any  rate,  be 
legally  conducted.  Unitarian  services,  as  such,  were  a 
direct  violation  of  the  law  of  the  land.  In  1793  an  at- 
tempt was  made  to  relieve  the  Unitarians.  Fox,  who 
at  this  time  championed  their  cause,  pointed  out  the 
inconsistency  of  Parliament  in  ameliorating  the  con- 
dition of  the  Catholics,  while  retaining  in  full  force  the 
statutes  against  Unitarianism.  ''The  Unitarians,"  he 
said,  "  took  the  same  rule  of  conscience  for  their  guide 
that  the  Trinitarians  did,  the  Scriptures  of  the  Old  and 
New  Testament :  they  believed  in  the  immortaHty  of  the 

*  Bernard  Ward,   The  Dawn   of  the   Catholic  Revival  in  England, 
178 1- 18 1 3,  i,  314. 
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soul ;  a  state  of  rewards  and  punishments ;  their  rules  of 
morality  were  the  same ;  their  demeanor  as  citizens  was 
sober  and  exemplary.  As  to  differences  of  opinion  be- 
tween them  and  the  established  church,  these  were  mat- 
ters of  discussion  rather  for  theologians  than  any  other 
body  of  men.  " '  Fox's  relief  measure  did  not  propose 
to  repeal  the  test  in  corporation  laws ;  it  simply  placed 
Unitarians  on  the  same  basis  with  other  dissenters. 
The  proposal,  nevertheless,  met  with  violent  opposition. 
Burke  venomously  led  the  attack.  The  Unitarians  "  he 
condemed  as  base  cowards,  who  had  hitherto  passed 
their  lives  in  holes,  corners  and  lurking  places,  not 
daring  at  any  time  to  show  themselves  as  a  class  of 
men,  till  they  saw  impending  storms — till  the  political 
world  was  threatened  with  convulsions."^  They  were 
also  concocting  a  plot  to  destroy  the  constitution  of 
their  country.  They  believed  in  French  ideas,  than 
which  nothing  could  be  more  vile,  and  as  for  his  part 
*' he  wished  to  leave  his  child  those  blessings  that  had 
been  handed  down  to  him  by  his  ancestors ;  to  leave 
them  laws,  religion,  morality,  discipline,  and  subordina- 
tion in  an  army,  manliness  in  their  men  and  chastity  in 
their  women."  ^  pitt  also  objected  to  the  repeal  of  the 
penal  statutes  which  affected  Unitarianism.  He  thought 
that,  as  the  laws  did  no  actual  harm,  it  was  best  to  let 
sleeping  dogs  lie.  To  repeal  the  acts  might  look  like 
an  attack  on  the  established  religion  of  the  country, 
etc.  In  these  opinions  a  majority  of  the  House  evidently 
concurred,  and  Fox's  motion  was  lost  by  a  vote  of  142 
to  63. 

In  practice,  the  greater  part  of  the  English  ecclesias- 

*  The  Senator,  1792,  p.  790. 

*  Ibid.,  p.  796.  ^  Ibid.,  p.  801. 
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tical  legislation  was  a  dead  letter.  The  dissenters  quietly 
went  their  own  way,  not  nearly  as  zealous  on  their  own 
behalf  as  their  friends  were  for  them.  Some  of  them 
felt  that  the  government  was  ''  a  shield  held  over  their 
head."  And  at  any  rate  their  major  interest  was  in  the 
world  to  come.  But  nevertheless,  the  religious  restric- 
tions established  by  law,  archaic  and  absurd  as  they  were, 
were  an  indisputable  source  of  annoyance. 

Many  have  written  of  the  severity  of  the  English  crim- 
inal law,  generally  with  much  exaggeration.  The  second 
edition  of  Blackstone's  Commentary,  published  in  1769, 
declared  that  160  offences  were  punishable  by  death. 
That  statement  has  been  freely  drawn  upon  as  evidence 
of  the  great  harshness  of  the  English  law.  It  is,  in  itself, 
of  insufHcient  proof.  According  to  the  English  custom 
of  the  eighteenth  century,  many  laws  were  passed,  defin- 
ing in  each  case  numerous  specific  crimes.  For  instance, 
no  general  law  of  forgery  existed.  Forgery,  as  such, 
was  not  a  felony,  but  forgery  in  the  instance  of  South 
Sea  bonds,  exchequer  bills,  etc.,  was  a  capital  crime." 
In  this  case  a  general  enactment,  which  punished  forgery 
with  death,  would  have  been  far  more  severe  than  five 
or  six  different  statutes,  punishing  forgery  in  certain 
circumstances.  Again,  a  great  number  of  specific  laws 
defined  stealing  as  a  felony.  Special  laws  there  were  for 
theft  from  a  ship  in  distress,  for  taking  linen  from  a 
bleaching  ground,  and  for  cutting  down  trees  in  an 
orchard. ""  A  single  statute,  inflicting  the  death  penalty 
for  all  kinds  of  stealing,  would  undoubtedly  have  been 
more  drastic  than  fifty  laws  applying  to  as  many  differ- 
ent kinds  of  theft. 

^  Stephens,  History  of  the  Criminal  Law  of  England,  i,  470. 

'  Colquhoun,  Police  of  the  Metropolis,  5th  edition,  1797,  pp.  284-286. 


43]  INTRODUCTION  43 

Furthermore,  the  severity  of  the  law  had  been,  toward 
the  end  of  the  eighteenth  century,  tempered  by  the 
growth  of  conditional  pardon-granting.  It  was  quite 
generally  the  custom  to  commute  the  death-penalty  of 
prisoners  by  sending  them  to  Australia,  and,  in  fact,  so 
frequent  had  these  commutations  become,  that  in  1768 
a  statute  was  passed  to  facilitate  the  pardoning  process 
still  further.'  The  administration  of  justice,  however,  if 
not  as  barbaric  and  inhuman  as  we  have  been  led  to  be- 
lieve, was  bad  enough.  Too  many  offences,  undoubt- 
edly, were  punishable  by  death.  The  severity  of  the  law, 
also,  increased  rather  than  diminished  crime.  Tender- 
hearted jurymen  oftentimes  preferred  to  acquit  petty 
offenders  rather  than  to  convict  them  of  a  capital  offense, 
and  this  miscarriage  of  justice  set  many  prisoners  free. 
On  the  other  hand,  the  uncertainties  of  the  law  were 
justly  criticised.  Too  much  depended  on  the  whim  of 
the  judge.  No  one  could  tell  whether  the  criminal  would 
be  punished  or  set  at  liberty. 

Though  the  laws  which  so  jealously  defined  the  re- 
ligious status  of  the  Englishman  were  archaic,  though 
the  laws  which  defined  and  punished  offences  against 
persons  and  property  were  excessively  severe,  in  both 
instances  the  plea  could  be  made  that  in  practice  the 
theory  was  greatly  modified.  No  such  exception  can 
be  urged  for  the  poor  laws.  Ominous,  indeed,  in  out- 
line, it  is  not  easy  to  exaggerate  the  frightful  results 
of  their  operation.  In  accordance  with  the  English  law 
of  1782  (Gilbert's  Act),  none  but  the  impotent  were  al- 
lowed in  the  workhouse.  All  able-bodied  men  were  to 
have  work  found  for  them  near  their  homes.     The  intent 

*  Stephens,  History  of  the  Criminal  Law  of  England,  i,  471. 
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of  this  act  was  a  kindly  one ;  the  result  was  unfortunate, 
for  a  huge  increase  in  the  poor  rates  took  place,  without 
any  corresponding  relief  of  suffering. 

This  policy  of  state  pauperization  begun  in  1782  was 
carried  to  greater  lengths  by  the  Speenhamland  Act  of 
1795.  In  compliance  with  its  rulings  wages  were  to  be 
supplemented  from  the  poor  rates  in  accordance  with  the 
fluctuation  of  the  price  of  wheat  and  the  number  of  chil- 
dren in  a  family.' 

The  Act  proved  to  be  very  discouraging  to  the  inde- 
pendent laborer.  Frequently  he  found  that  his  wages 
were  lowered  as  a  result  of  the  law,  for  the  responsibility 
of  paying  him  rested  no  longer  with  the  employer,  but 
with  the  parish.  The  individual  employer  could  not  im- 
prove the  condition  of  his  men,  nor  could  the  men  im- 
prove their  own  lot,  for  the  former  was  obliged  to  pay  in 
the  form  of  poor  rates  a  proportion  of  the  wages  of  those 
men  whom  his  neighbor  employed,  while  the  latter  was 
constantly  discouraged  by  the  knowledge  that  his  less- 
provident  fellow  received  state  relief  which  equaled  the 
reward  of  his  own  labor. 

The  workman,  pauperized  by  the  poor  law,  was  forbid- 
den, both  by  the  common  law  and  by  special  statutes,  from 
all  combinations  which  might  force  a  higher  rate  of  wage. 
The  common  law  doctrine  said  to  have  been  invoked  as  a 
legal  subterfuge  for  this  purpose  was  that  known  as  Illeg- 
ality of  Proceedings  in  Restraint  of  Trade.  This  doctrine 
had  been  constantly  supplemented  by  Parliamentary  enact- 
ments, which  forbade  combinations  in  particular  trades. 
Finally,  in   1799,  a  blanket  statute  was   placed   on   the 

^  Nicholls,  History  of  the  English  Poor  Law,  ii,  131.  For  a  good 
account  of  the  so-called  "  Pig-stye "  era  of  the  English  poor  law,  see 
Hammond,  op.  cit.,  p.  161  et  seq. 
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books,  which  forbade  all  combinations  of  workingmen/ 
This  act  was  passed  apparently  without  debate,  and  it  is 
not  even  referred  to  in  the  Annual  Register  for  1799. 

1  Sidney  and  Beatrice  Webb,  History  of  Trade  Unions,  p.  6^.  A 
legal  controversy  of  great  length  has  arisen  over  the  question  of  the 
common  law  involved  in  this  statute.  Stephen,  Criminal  Law,  ot>.  cit., 
iii,  211,  holds  that  the  common  law  doctrine  mentioned  above  was 
not  the  basis  for  the  act  of  1799.  Sir  William  Earle,  Trade  Unionism, 
p.  57,  holds  that  it  was.  For  a  summary  of  the  argument  see  Chal- 
mers-Hunt, The  Law  Relating  to  Trade  Unions,  p.  119. 


CHAPTER  1. 
Defining  the  Issue. 

REPRESENTATIVE  CHAMPIONS  OF  CONSERVATISM  :  BURKE, 
HANNAH  MORE,  AND  JOHN  REEVES. 

In  so  far  as  the  time  of  its  nativity  may  be  established, 
revolutionary  radicalism  was  born  in  October,  1790. 
Then  was  published  Burke's  *'  Reflections  "  on  the  French 
Revolution.  This  book  was  the  conservative  call  to 
arms;  it  was  more.  Hammer  and  anvil  it  proved  for 
the  vague  and  undefined  radicalism  of  its  day — a  ham- 
mer and  anvil  which  beat  with  incredible  rapidity  in- 
choate, nebulous  sentimentality  into  firm,  hard  dogma. 
By  its  publication  the  slow  sifting  of  English  public 
opinion  was  rapidly  quickened.  The  older  radicalism  of 
1790  became  suddenly  a  side  issue.  Coincidentally  "  His 
Majesty's  Opposition "  became,  though  less  evidently, 
distinctly  a  third  party.  Its  place,  in  number  of  adher- 
ents, in  vitality,  and  perhaps  even  in  influence,  had  been 
largely  usurped  by  the  fast-forming,  rapidly  coalescing 
group  of  younger  radicals. 

All  these  demarcations  may  be  said  to  date  from  the 
appearance  of  the  ''  Reflections."  From  that  point  the 
schism  within  the  Whig  ranks  may  be  intellectually 
traced ;  so  likewise  may  the  swing  toward  Toryism  of  many 
old  reformers.  Undoubtedly,  great  impetus  and  head 
was  given  to  the  radical  cause  by  the  publication  of  this 
book.  It  afforded  a  common  object  of  attack.  It  was, 
46  [46 
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indeed,  the  conservative  platform ;  the  reasoned  accepted 
defence  of  things  as  they  were,  which  the  conservative 
element  in  the  nation  was  as  glad  to  defend  as  was  the 
radical  to  attack. 

Edmund  Burke,  as  a  politician,  statesman  and  philoso- 
pher, has  been  exhaustively  studied.  Every  action  of 
his  life,  every  whim  of  his  fancy,  has  been  expanded, 
analyzed,  cherished.  Such  scrutiny  is  quite  remote  from 
our  purpose.  Burke,  in  the  study  of  radical  thought  and 
action,  stands  simply  as  conservatism  incarnate.  Why 
he  was  conservative :  by  what  motives  real  or  imagined, 
open  or  ulterior,  he  was  influenced,  we  need  not  con- 
sider.' Burke,  indeed,  as  an  individual,  might  even  fade 
from  our  memory  provided  his  prominence  in  generating 
the  discussions  of  his  day  be  appreciated,  and  the  real 
purport  of  his  position  as  the  conservative  champion  be 
clearly  understood. 

It  would  be  an  easy  matter  to  select  from  this  book 
of  Burke's  many  passages  intemperate  or  virulent.  Like- 
wise one  could  cull  from  the  same  source  absurd  conclu- 
sions and  historical  misstatements  aplenty.  Friend  and 
foe  alike  recognize  the  vulnerability  of  Burke  in  this 
particular,  and  criticism  of  such  faults  we  may  readily 
pass  over.  Also  Burke  discusses  many  details  of  French 
history  upon  which  we  may  not  linger.  Indeed,  wholly 
eliminating  questions  of  taste,  rhetoric  and  minute  fact, 
to  what  general  principles  does  Burke  nail  his  flag  ? 

Government,  Burke  defines  as  ''  a  contrivance  of  human 

^  Some  critics  openly  defend  Burke's  attitude;  others  think  he 
sought  a  peerage  for  himself  or  his  son;  still  others  that  he  was  in- 
sane. As  an  illustration  of  intensive  Burkian  study,  the  ingenious  ex- 
planation that  the  "  Reflections "  were  a  logical  outcome  of  Burke's 
attitude  toward  the  Regency  Bill  of  the  year  previous  is  sufficient. 
Laprade,  England  and  the  French  Revolution,  p.  17. 
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wisdom  to  provide  for  human  wants/''  "The  science 
of  the  construction  of  the  Commonwealth  is  Hke  every 
other  science,  not  to  be  tSLUght  a  pri'orz/'  ^ 

The  British  construction,  Burke  was  persuaded,  had 
been  thus  fashioned.  He  saw  no  reason  for  change. 
The  preponderant  voice  of  property  in  the  councils  of 
the  nation  was  justified.  '*  Nothing  is  a  due  and  ade- 
quate representation  of  a  state  that  does  not  represent 
its  ability  as  well  as  its  property,  but  as  ability  is  a  vigor- 
ous and  active  principle,  and  as  property  is  sluggish, 
inert  and  timid,  it  never  can  be  safe  from  the  invasions 
of  ability  unless  it  be  out  of  all  proportion  predominant 
in  the  representation."  3  fo  make  this  superiority  doubly 
secure,  he  adds  that  property  should  be  held  only  by  a 
few.  The  maintenance  of  the  Law  of  Entail  secured  this, 
and  Burke  believed  that  it  was  good.  A  religious  estab- 
lishment he  pronounced  only  secondary  to  a  property- 
controlled  government.  "This  consecration  of  the  state 
by  a  state  religious  establishment,"  he  afBrms,  "is  neces- 
sary also  to  operate  with  a  wholesome  awe  upon  free 
citizens."  ♦  A  perfect  democracy  he  thought  "  both 
shameless  and  fearless,"  because  the  citizens  fall  into  such 
a  state  that  their  own  will  is  the  ultimate  standard  of 
right  and  wrong.  The  church  prevents  this  evil  and  the 
people  know  the  value  of  the  church,  for  "  in  England 
.  .  .  there  is  no  rust  of  superstition  which  the  accumu- 
lated absurdity  of  the  human  mind  might  have  crusted 
over  in  the  course  of  ages  that  the  people  of  England 
would  not  prefer  to  impiety."  ^  Hardly  too  much  em- 
phasis can  be  laid,  according  to  Burke,  on  external 
authority  which  an  established  church  imposes.  Even 
British  education,  heexults,  conforms  to  this  idea,  for,  by 

*  Burke,  Rejections,  p.  70.         '  Ibid.,  p.  71.  '  Ibid.,  p.  59. 

*  Ibid.,  p.  109.  ^  Ibid.,  p.  106. 
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sending  the  younger  sons  of  the  nobility  on  their  tours 
in  care  of  clerical  gentlemen,  the  ascendency  of  religion 
is  lastingly  stamped  on  the  plastic  intelligence  of  those 
who  will  eventually  guide  the  destinies  of  the  nation. 

Burke  approves  of  the  above-mentioned  checks  for 
preventing  destructive  change.  He  is  not  opposed  to 
reform,  he  tells  us,  "  when  the  useful  parts  of  an  old 
establishment  are  kept,  and  what  is  superadded  is  to  be 
fitted  to  what  is  retained."  If  reform  comes  in  this 
way,  then,  and  then  only,  may  we  change  and  innovate, 
or,  in  Burke's  words  **  in  what  I  did  I  should  follow  the 
example  of  our  ancestors." 

Burke  does  not,  in  his  "  Reflections,"  suggest  that 
any  innovation  is  desirable.  He  is  convinced  not  only 
that  the  British  nation  is  in  a  very  satisfactory  condition, 
but  also  that  his  countrymen  are  of  the  same  mind.  In 
a  celebrated  passage  he  dismisses  all  radical  agitation  as 
follows :  "  Because  half  a  dozen  grasshoppers  under  a 
fern  make  the  field  ring  with  their  importunate  chink, 
whilst  thousands  of  great  cattle  repose  'neath  the  British 
oak,  chew  the  cud  and  are  silent,  pray  do  not  imagine 
that  those  who  make  the  most  noise  are  the  only  inhabi- 
tants of  the  field,  nor  of  course  that  they  are  many  in 
number,  nor,  after  all,  other  than  the  little,  shriveled, 
meager,  hopping,  loud  and  troublesome  insects  of  the 
hour."' 

Thus  spoke  Burke.  In  justice  to  him  it  is  fair  to  recall 
the  intensified  horror  with  which  he  viewed  the  trend  of 
French  affairs.  The  depth  of  that  feeling  we  of  the 
twentieth  century  may  not  accurately  gauge,  but  we  do 
acknowledge  its  existence.  Furthermore,  throughout 
his  turbid,  and  often  unjust,  denunciation  of  events  in 
France,  Burke  is  in  reality  defending  a  principle  pro- 
*  Burke,  Reflections,  p.  lOO. 
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fessed  by  the  radicals  themselves :  the  test  of  a  medicine 
lies  in  the  cure.  Very  well,  Burke  tells  us ;  the  experi- 
mental cure  has  been  tried  and  found  wanting. 

Burke's  book  interprets  the  spirit  of  conservatism,  but 
its  interpretation  is  one-sided.  His  masterpiece  reflects 
conservatism  as  presented  in  its  best  aspect.  A  little 
pamphlet,  "Village  Politics,"  best  reflects  it  as  presented 
to  an  ignorant  agricultural  and  industrial  class.  ''Vil- 
lage Politics,  addressed  to  all  the  Mechanics,  Journey- 
men and  Laborers  in  Great  Britain,"  was  a  phenom- 
enally popular  book.  Presumably  written  by  Will  Chip, 
a  country  carpenter,  the  actual  author  was  that  estimable 
lady,  Hannah  More,  and  her  purpose  was  the  inculcation 
of  true  principles  among  the  lower  classes. 

Hannah  More  said  of  the  book  herself :  "  It  is  as  vul- 
gar as  heart  can  wish,  but  it  is  only  designed  for  the  most 
vulgar  class  of  readers."^  The  English  "squirearchy" 
was  unanimous  in  upholding  it  as  an  admirable  sedative 
for  the  lower  orders,  and  largely  on  that  account  "Vil- 
lage Politics "  had  a  tremendous  sale.  The  bishop  of 
London  wrote  to  "Mrs."  More:  "'Village  Politics'  is 
universally  extolled.  It  has  been  read  and  greatly  ad- 
mired at  Windsor,  and  its  fame  is  spreading  rapidly  over 
all  parts  of  the  kingdom.  I  gave  one  to  the  attorney- 
general,  who  has  recommended  it  to  the  association  at 
the  Crown  and  Anchor,  which  will  disperse  it  through- 
out the  country.  Mr.  Cambridge  says  that  Swift  could 
not  have  done  it  better.  I  am  perfectly  of  that  opinion. 
It  is  a  masterpiece  of  its  kind."^  There  were  many  who 
agreed  with  the  Bishop,  and  wide  approval  was  expressed 
by  the  gentry,  who  bought  copies  wholesale.^     Clergy- 

^  Hannah  More  to  Mrs.  Boscowan,  1793.    Roberts,  Life  and  Corres- 
pondence of  Mrs.  Hannah  More,  ii,  345. 
»  Ibid.,  p.  343-  ^  Jbid.,  p.  348. 
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men  aided  in  its  distribution.  In  the  newly  founded 
Mendip  schools,  "  Village  Politics  "  was  said  to  have  been 
greeted  with  delight,  and  indeed  many  copies  were  sent 
to  Hannah  More,  with  the  intimation  that  she  should 
emulate  the  methods  of  the  unknown  author. 

The  little  tract  which  excited  this  interest  was  a  dia- 
logue between  Jack  Anvil,  the  blacksmith,  and  Tom  Hod, 
the  mason.  Tom  is  filled  with  novel  ideas.  He  reads 
books.  He  is  discontented  and  desires  a  new  state  of 
afifairs  in  England.  Jack  Anvil  rallies  him  on  his  belief. 
'*I  tell  thee,  Tom,"  he  says,  "we  have  a  fine  constitution 
already,  and  our  fathers  thought  so." 

Tom:  "They  were  a  pack  of  fools  and  had  never  read 
the  '  Rights  of  Man.'  " 

Jack:  "  ril  tell  thee  a  story.  When  Sir  John  married, 
my  lady,  who  is  a  little  fantastical,  and  likes  to  do  every- 
thing like  the  French,  begged  him  to  pull  down  yonder 
fine  old  castle.  .  .  .  '  No,'  says  Sir  John,  * .  .  .  this 
noble  building  raised  by  the  wisdom  of  my  ancestors 
.  .  .  shall  I  pull  it  all  down  .  .  .  only  because  there  may 
be  a  dark  closet,  or  an  awkward  passage  or  inconvenient 
room  or  two  in  it.  Our  ancestors  took  time  for  what 
they  did;  they  understood  foundation  work;  no  running 
up  your  little  slight  lath  and  plaster  buildings,  which  are 
up  in  a  day  and  down  in  a  night.'  .  .   ." 

Tom:  "But  the  times,  but  the  taxes.  Jack." 

Jack:  "  Things  are  dear,  to  be  sure,  but  riot  and 
murder  is  not  the  way  to  make  them  cheap.  .  .  .  Beside, 
things  are  mending.  .  .  and  I  dare  say  if  the  honest 
gentleman  who  has  the  management  of  things  is  not 
disturbed  by  you  levellers  things  will  mend  every  day. 
But  bear  one  thing  in  mind,  the  more  we  riot  the  more 
we  shall  have  to  pay.  The  more  mischief  is  done,  the 
more  will   repairs   cost.     The  more  time   we   waste   in 
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meeting  to  redress  public  wrongs,  the  more  we  shall 
increase  our  private  wants.  .  .  " 

7om:  "But  the  subject  is  not  below  the  king.  All 
kings  are  crowned  ruffians  and  all  goverments  are  wicked. 
For  my  part  I  am  resolved  to  pay  no  more  taxes  to  any 
of  them." 

Jack:  "  Tom,  Tom,  if  thou  did'st  go  oftener  to 
church  .  .  .  The  book  tells  you  that  we  need  obey  no 
government  but  that  of  the  people,  .  .  .  but  mine  tells 
me  that  every  one  be  subject  to  the  higher  powers,  for 
all  power  is  of  God.  Whosoever  resisteth  the  power 
resisteth  the  ordinance  of  God.  .  .  .  Tom?  I  have  got 
the  use  of  my  limbs,  of  my  liberty,  of  the  laws,  and  of 
my  Bible.  The  two  first  I  take  to  be  my  natural  rights; 
the  two  last  my  civil  and  religious  rights :  these,  I  take 
it,  are  the  true  Rights  of  Man,  and  all  the  rest  is  noth- 
ing but  nonsense,  and  madness  and  wickedness.  My 
cottage  is  my  castle ;  I  sit  down  in  it  at  night  in  peace 
and  thankfulness,  and  'no  man  maketh  me  afraid.'  In- 
stead of  indulging  discontent,  because  another  is  richer 
than  I  in  this  world  (for  envy  is  at  the  bottom  of  your 
equality  works)  I  read  my  Bible,  go  to  church,  and  look 
forward  to  a  treasure  in  Heaven."^ 

The  piety  and  wisdom  of  Will  Chip  made  so  great  an 
impression  that  other  dialogues  were  planned.  Three  a 
year  were  to  be  published  under  the  title  of  ""  Cheap 
Repository  Tracts."  The  bishop  of  London,  a  royal 
duke,  and  William  Wilberforce  were  patrons  of  this 
series.  Under  their  auspices  the  Repository  Tracts 
were  widely  circulated  throughout  the  country.^ 

^  Hannah  More,  Works,  i,  225-240  passim. 

2  Among  them  were :  Betty  Brown,  the  St.  Giles  Orange  Girl;  Black 
Giles,  the  Poacher;  Sorrowful  Sam,  the  Blacksmith;  Patient  Joe,  or 
the  Newcastle  Collier;  The  Gin-shop,  or  a  Peep  into  Prison;  A  Riot, 
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No  Statement  of  the  conservative  platform,  however 
simple,  can  v^ith  justice  fail  to  mention  ''The  association 
for  preserving  liberty  and  property  against  republicans 
and  levellers."  This  organization  v^^as  formed  on  No- 
vember twentieth,  1792,  "at  a  meeting  of  gentlemen  at 
the  Crown  and  Anchor  Tavern."' 

The  chairman  of  this  meeting  was  a  certain  John 
Reeves,  formerly  one  of  his  Majesty's  judges.  Radical- 
ism had  no  more  bitter  enemy  than  John  Reeves.  His 
association  was  active  in  the  prosecution  of  real  and  sup- 
posed libels  against  the  crown ;  in  publishing  and  dis- 
tributing cheap  tracts  on  behalf  of  the  Tory  party ;  and 
in  founding   other   societies    throughout    the    country.^ 

or  Half  a  Loaf  is  Better  than  no  Bread.  This  latter  pamphlet  was 
written  in  1795.  It  was  said  to  have  prevented  the  destruction  of  prop- 
erty during  a  coal  strike.  The  wise  Jack  Anvil  soothes  once  more  the 
troubled  waters  in  a  speech,  of  which  this  is  an  extract: 

"  And  though  I've  no  money,  and  though  I've  no  lands, 
I've  head  on  my  shoulders,  and  a  pair  of  good  hands; 
So  I'll  work  the  whole  day,  and  on  Sundays  I'll  seek 
At  church  how  to  bear  all  the  wants  of  the  week. 
The  gentlefolks,  too,  will  afford  us  supplies. 
They'll  subscribe — and  they'll  give  up  their  puddings  and  pies. 

Derry  Down." 
1  Annual  Register,  1792,  p.  92. 
'  The  original  resolutions  of  the  society  were : 

"  First,  that  the  persons  present  at  this  meeting  do  become  a  society 
for  discouraging  and  suppressing  seditious  publications  tending  to  dis- 
turb the  peace  of  this  kingdom,  and  for  supporting  a  due  execution  of 
the  laws  made  for  the  protection  of  persons  and  property. 

"  Second,  that  the  society  do  use  its  best  endeavors  occasionally  to 
explain  these  topics  of  public  discussion,  which  have  been  so  perverted 
by  evil  designing  men,  and  to  show  by  irrefragible  proof  that  they  are 
not  applicable  to  the  state  of  this  country;  that  they  can  produce  no 
good,  and  certainly  must  produce  great  evil. 

"Third,  that  this  society  will  receive  with  great  thanks  all  commu- 
nications that  shall  be  made  to  it  for  the  above  purposes. 

"  Fourth,  that  it  be  recommended  to  all  those  who  are  friends  to  the 
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Reeves  himself  was  more  zealous  than  wise.  Particularly 
was  this  true  of  his  authorship  of  ''Thoughts  on  English 
Government."  This  pamphlet  was  so  ultra-partisan  in  char- 
acter that  it  was  accused  of  libelling  the  House  of  Com- 
mons, and,  in  a  debate  against  the  coercive  measures  of 
Pitt,  a  Mr.  Sturt  for  the  opposition  quoted  effectively 
from  the  ''Thoughts"  to  the  effect  that  "the  government 
of  England  is  a  monarchy ;  the  monarchy  is  the  ancient 
stock  from  which  have  sprung  those  goodly  branches  of 
legislature,  the  Lords  and  Commons.  .  .  .  But  these  still 
are  only  branches,  and  derive  their  origin  and  nutriment 
from  the  common  parent ;  they  may  be  lopped  off,  and 
the  tree  is  a  tree  still — shorn,  indeed,  of  its  honors,  but 

established  law  and  to  peaceable  society,  to  form  themselves  in  their 
different  neighborhoods  into  similar  societies  for  promoting  the  same 
laudable  purposes. 

"  Fifth,  that  this  society  do  meet  at  this  place  or  elsewhere  every 
Tuesday,  Thursday  and  Saturday. 

"  Sixth,  that  these  considerations  and  resolutions  be  printed  in  all 
the  public  papers,  and  otherwise  circulated  into  all  parts  of  the  king- 
dom." 

Among  the  publications  of  the  society  were :  "  Dialogues  on  the 
Rights  of  Britons,  between  a  farmer,  sailor  and  manufacturer;"  A 
Dialogue  between  a  laborer  and  a  gentleman;"  "A  Dialogue  between 

Mr.  T ,  a  tradesman  in  the  city,  and  his  porter,  John  W ."  These 

dialogues,  which  the  Society  published,  and  others  which  it  approved 
of,  were  written  on  the  model  of  Hannah  More's  "Village  Poli- 
tics." For  instance  in  "Plain  English  for  All  Parties,"  Will  Blunt 
exclaims :  "  We  can  none  of  us  be  independent  one  of  another.  The 
rich  stand  in  need  of  the  poor,  and  the  poor  in  need  of  the  rich;  the 
money  of  the  one  is  as  necessary  to  buy  the  materials,  such  as  wool, 
iron,  timber  and  cattle,  as  the  labor  of  the  poor  is  to  increase  the  rich 
man's  property.  To  what  purpose  would  it  be  to  sow  corn,  breed  cattle, 
and  weave  woolen  or  cotton,  if  there  were  not  people  enough  to  buy  it." 

A  similar  pamphlet  was  entitled  "  Free  Communings ;  or  a  Last 
Attempt  to  Cure  the  Lunatics  now  Laboring  under  that  Dreadful  Mal- 
ady Commonly  Called  the  French  Disease."  The  characters  in  this 
pamphlet  were,  Mr.  Timothy  Crab,  a  reformer,  and  Mr.  Charles 
Hearty,  a  Royalist. 
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not  like  them  cast  into  the  fire."  If  the  radical  publica- 
tions are  to  be  prosecuted,  how  about  this  Tory  pamphlet, 
cries  Mr.  Sturt,  which  says  that  the  House  of  Com- 
mons may  be  lopped  ofT.'  This  lead  was  eagerly  fol- 
lowed by  several  of  the  Whig  leaders.  A  select  commit- 
tee discovered  the  authorship  of  the  ''Thoughts,"  which 
were  published  anonymously,  and  Reeves  was  indicted 
and  tried  for  seditious  libel.  He  was  acquitted,  but  the 
jury  said  they  were  of  "  the  opinion  that  the  pamphlet 
which  has  been  written  by  J.  Reeves,  Esq.,  is  a  very  im- 
proper publication."'  The  "Thoughts"  is  not  as  repre- 
sentative of  Tory  opinion  as  the  ''  Reflections "  or 
**  Village  Politics."  Nevertheless  the  Bourbonism  which 
it  expresses  is  frequently  to  be  encountered. 

Our  treatise,  as  an  analysis  of  radical  opinion,  does 
not  pretend  to  do  more  than  to  state  the  conservative 
position  in  as  fair  a  light  as  possible.  The  fact  that  im- 
portant supplements  were  made  by  Burke  to  the  Reflec- 
tions,3  that  Arthur  Young  rushed  to  his  assistance,'^  that 
learned  judges  and  other  dignitaries  defended  the  con- 
servative intrenchments,  does  not  invalidate  the  claim  that 
the  three  writers  we  have  quoted  represent  with  fair  com- 

1  Parliamentary  Register,  xliii,  287. 

'  State  Trials,  xxvi,  594. 

'  Appeal  from  the  New  to  the  Old  Whigs,  1791.  Letter  to  the  Duke 
of  Portland,  1793.  Thr oughts  on  the  Prospects  of  a  Peace  with  the 
Regicide  Directory,  1796. 

*  Young,  The  Example  of  France  a  Warning  to  England,  1794.  For 
this  book  Young  received  a  great  many  letters  of  congratulation  from 
private  friends  and  numerous  votes  of  thanks  from  Loyalist  associa- 
tions. "  Correspondence  of  Arthur  Young,"  British  Museum,  Addi- 
tional MSS.,  vol.  ii,  pp.  250,  253,  267  et  seq.  Young  was  accused  of 
being  in  the  government's  employ.  He  denied  this  in  a  letter  dated 
December  25th,  1795. 
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prehensiveness  the  Tory  ideal.  At  any  rate  there  can  be 
no  question  concerning  the  "  Reflections  "  and  "  Village 
Politics."  No  upholder  of  the  old  order  caviled  at  these 
books ;  they  stood  side  by  side ;  both  were  read  widely ; 
both  bore  the  imprimatur  of  a  united  Tory  party. 


CHAPTER  11. 
Pamphlet  Skirmishing. 

the  older  radicals  briefly  surveyed  :  price,  priest- 
ley, horne  tooke  and  major  cartwright.     cur- 
sory treatment  of  scurrilous,  anonymous 
and  incidental  literature. 

Burke's  pronunciamento  called  forth  thirty-eight  re- 
plies. Many  Tories  flew  to  arms  in  his  defence ;  cudgels 
were  freely  handled  by  both  sides.  Following  hard  upon 
the  publication  of  the  ''Reflections"  were  issued  num- 
berless **  Counter-reflections,"  "Tracts,"  "Strictures," 
"Inquiries,"  "Refutations,"  "Remarks,"  "Animadver- 
sions," "Letters"  and  "Addresses."  This  great  out- 
pouring virtually  began  with  Burke.  It  increased  in  vol- 
ume and  intensity  throughout  the  years  1794  and  1795, 
amid  the  hard  times  and  the  excitement  of  the  treason 
trials.  Lessening  to  a  considerable  degree  with  the 
naval  victories  of  the  next  two  years,  accompanied  as 
they  were  by  an  ever-growing  British  patriotism,  hostile 
in  the  same  breath  to  France  and  to  imported  French 
ideals,  a  brisk  pamphlet  skirmish  between  the  friends  of 
Burke  and  those  of  his  chief  enemy,  Paine,  was  main- 
tained, even  until  the  end  of  the  century.  This  contro- 
versy may  in  part  be  treated  with  scant  respect,  for  only 
by  the  elimination  of  a  large  portion  of  it  may  we  form  a 
just  estimate  of  radical  opinion. 

The  writings  of  the  Whig  minority  we  shall  omit 
altogether.  They  were  not  radical  at  all.  Furthermore, 
57]  57 
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their  ranks,  since  the  defection  of  Burke,  had  become 
much  thinned.  Able  men  were  enrolled  among  them; 
able  men  defended  their  principles  outside  of  Parliament ; 
but  they  were  few  in  number,  and  their  voice  was  as  one 
crying  in  the  wilderness, — a  futile  cross-current  in  the 
midst  of  a  storm/ 

Then,  too,  for  the  purpose  of  demarking  as  clearly 
as  possible  the  radical  opinion  of  the  day,  one  other 
body  of  writers  must  be  dismissed  with  an  equally  curt 
notice.  That  body  comprised  what  might  be  termed  the 
group  of  older  Radicals.  Among  them  were  very  dis- 
tinguished men.  Their  names  are  as  well,  if  not  better, 
known  as  those  of  the  younger  and  more  influential 
radicals  of  the  decade.  Still  it  is  fair  to  dismiss  them 
with  but  brief  mention.  They  belong  to  an  earlier 
school  of  thought,  and  their  work  was  well  over  by  1791. 
Some  of  them  lingered  on,  it  is  true,  until  the  nineteenth 
century.  But  their  ideals  were  those  of  an  earher  day, 
the  aspiration  of  which  do  not  fall  within  the  province 
of  this  discussion. 

As  illustrative  of  the  work  and  aims  of  these  elder 
statesmen  in  the  radical  camp,  brief  mention  may  be  made 
of  Richard  Price,  Joseph  Priestley,  John  Home  Tooke 
and  Major  Cartwright. 

Price,  from  several  points  of  view,  represents  fairly  the 
temper  of  the  earlier  reformers.  A  stanch  believer  in 
theoretical  freedom,  he   boldly  and   forcefully  defended 

^  Cappell  Lofft,  Remarks  on  the  Letters  of  Edmund  Burke,  1790. 
Ijofft  has  been  generally  classified  as  a  Whig,  'because  of  his  friend- 
ship with  Fox  and  other  Whig  leaders.  His  career,  however,  was  re- 
markably independent  of  party.  So  also  was  Dr.  Samuel  Parr's.  Parr 
hoped  for  the  "  cramming  of  such  ministers  as  Pitt,  such  bishops  as 
Horsley,  and  such  reformers  as  Home  Tooke  into  a  basket,  [said 
basket]  to  be  tossed  into  the  ocean."     Parr,  Works,  vii,  650. 
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the  American  Revolution.  A  Unitarian  minister  of  dis- 
tinction, he  consistently  fought  for  the  repeal  of  the  test 
laws.  Disgusted  with  the  corruption  rampant  among 
Whigs  and  Tories  alike,  he  championed  the  cause  of  a 
thorough  reform  of  the  House  of  Commons,  and  finally, 
as  a  warm-hearted,  sympathetic  man,  he  enthusiastically 
approved  of  the  earlier  stages  of  the  French  revolution. 
But  beyond  these  ideas  Price  did  not  go  far,  nor  did  his 
fellow  old-time  reformers.  Born  in  1723,  Price,  though 
not  ranking  high  in  pulpit  oratory,'  became  soon  after 
the  middle  of  the  century  widely  recognized  as  a  writer 
upon  religious  and  metaphysical  subjects.  Shortly  after 
this,  in  1772,  in  publishing  a  book  on  the  subject  of  the 
national  debt,  he  evinced  a  profound  knowledge  of 
finance  ^  and  speedily  attained  an  international  reputation 
as  an  economist.  We  find  him  in  continuous  communi- 
cation with  Turgot,  while  the  American  Continental  Con- 
gress sought  his  assistance  in  the  regulation  of  its 
finances. 3  As  a  man  of  affairs  Price  now  stood  high. 
His  writings  were  received  with  favor.  His  work,  both 
educational  and  religious,  was  highly  appreciated.  Aside 
from  all  this  a  single  act,  and  that  the  last  public  effort 
of  his  life,  has  assured  Richard  Price  historical  promi- 
nence. 

On  the  fourth  of  November,  1789,  in  his  meeting-house 
in  old  Jewry,  Price  preached  one  of  the  best-known  ser- 
mons in  history.  That  sermon  fully  summarized  the 
ideals  of  the  early  reformers.  Price  is  looking  back- 
ward, not  forward.  He  is  praising  liberty,  it  is  true,  but 
it  is  the  liberty  achieved  in  theory  by  the  revolution  of 
1688.     His  chief  thesis  is  to  affirm  and  demonstrate  a 

^  William  Morgan,  Memoirs  of  the  Life  of  Rev.  Richard  Price,  p.  30, 
'  Price,  An  Appeal  to  the  Public  on  the  National  Debt. 
*  Morgan,  op.  cit.,  p.  76. 
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three-fold  right  obtained  by  that  revolution,  to  wit,  that 
the  people  have  the  right  to  choose  their  kings  ;  the  right 
to  cashier  them  for  misconduct;  and  the  right  to  form  a 
government  for  themselves.  These  ideals  more  nearly 
resembled  ancient  traditions  than  dangerous  innovations, 
and  yet,  forsooth,  because  Burke  singled  out  this  sermon 
for  attack,  we  must,  according  to  certain  writers,  think 
of  Price  as  the  chosen  champion  of  the  French  revolution 
in  England.^  But  Price  was  already  an  old  man :  his 
work  was  done.  He  died  destined  not  even  to  behold 
the  struggles  of  the  revolutionary  party  in  England. 

The  career  of  Joseph  Priestley  was  not  unlike  that  of 
Price.  Also  an  eminent  Unitarian  clergyman,  Priestley 
had  two  major  interests :  theology  and  experimental 
chemistry.  In  the  history  of  both  Unitarianism  and 
chemistry  he  ranks  with  the  highest,  but  as  an  exponent 
of  theoretical  radicalism,  he  occupies  no  considerable  po- 
sition, for  not  only  was  his  radicalism,  if  we  may  call  it 
such,  of  the  somewhat  antiquated  type  represented  by 
Price,  but  likewise  its  expression  and  influence  were,  by 
1791,  already  a  thing  of  the  past. 

As  indicative  of  Priestley's  early  ideas,  he  tells  us,  in 
1771,  that  "  the  English  government  is  a  mixture  of  regal, 
aristocratic  and  democratical  power,  and  if  the  public  edu- 
cation should  be  more  favorable  to  any  one  of  these  than 
to  another  .  .  .  the  balance  of  the  whole  would  neces- 
sarily be  lost.'  ^  This  old  theory  of  the  separation  of 
powers  and  of  the  three-fold  division  of  the  state  preserv- 
ing liberty  by  a  balance  of  authority,  Priestley  held  early  in 

1  Laprade,  England  and  the  French  Revolution,  devotes  three  pages 
to  Price,  while  dismissing  Paine  with  a  curt  mention. 

2  Joseph  Prisetley,  An  essay  on  the  first  principles  of  Government, 
p.  106.  A  copy  of  this  book,  given  by  the  author  to  John  Wilkes,  is  in- 
the  possession  of  Columbia  University. 
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his  career.  He  believed  in  it  also  throughout  a  long  life. 
In  a  volume  appearing  in  1788,  and  reissued  in  1793,  in 
speaking  of  the  benefits  enjoyed  by  limited  monarchical 
governments,  he  says :  "  These  governments,  consisting  of 
so  many  parts,  each  of  which  has  a  negative  on  all  resolu- 
tions of  consequence,  are  a  check  and  balance  on  one  an- 
other." ^ 

This  was  Priestley's  idea  of  politics.  His  chief  interest, 
however,  did  not  lie  in  social  and  political  affairs.  It  was 
said  that  he  never  preached  a  sermon  devoted  to  politics; 
he  cared  little  for  society  and  never  attended  a  public 
meeting  if  he  could  help  it.~  One  might  even  hold  that  his 
name  would  hardly  have  been  associated  with  the  history 
of  radicalism  had  not  his  house  been  wrecked  by  a  mob. 

The  riot  in  which  this  occurred  created  vast  excitement. 
Its  cause  was  a  celebration  held  in  honor  of  the  second 
anniversary  of  the  fall  of  the  Bastille.  A  public  dinner  was 
given,  eminently  respectable  in  tone ;  a  churchman  presided, 
and  the  toasts  save  in  one  instance  were  mild.  During  the 
course  of  the  dinner,  however,  a  rabble  gathered  outside 
the  tavern.  Encouraged  by  the  tacit  approval  of  some 
magistrates  present,  and  proceeding  in  accord  with  true 
mob  psychology,  it  took  the  short  step  from  overflow  of 
invective  to  destruction  of  property.  Priestley's  house, 
with  the  costly  scientific  apparatus  which  it  contained,  was 
destroyed.  The  Non-conformist  chapels  were  attacked,  and 
to  quell  the  riot  troops  were  quartered  in  Birmingham. 
The  disturbance  was  to  some  extent  a  preliminary  gust  of 
the  revolutionary  storm.  More  largely  was  it  due  to 
Priestley's  personal  enemies,  negligence  on  the  part  of  the 
government,  and  hatred  of  the  Dissenters.**    One  result  was 

^  Priestley,  Lectures  on  history  and  general  policy,  p.  355- 
2  Thorpe,  Joseph  Priestley,  p.  153. 

'Yates,  Memorials  of  Dr.  Priestley,  passim;  Laprade,  England  and 
the  French  Revolution,  pp.  43-52. 
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to  drive  the  poor  preacher  into  an  unprofitable  contro- 
versy with  Burke,  and  to  shed  upon  him  an  unwelcome 
limelight.  Another  was  that  Priestley,  disgusted  with  con- 
ditions in  England,  emigrated  to  America/ 

A  more  humorous  and  delightful  representative  of  old- 
time  radicalism  was  John  Home  Tooke.  Tooke,  like 
Priestley,  had  been  swept  into  the  radical  current  by  ad- 
ventitious circumstances  and  against  his  will.  In  1794 
Tooke  was  tried  for  high  treason — why,  it  is  difficult  to 
say.  There  was  no  evidence  against  him;  still  the  gov- 
ernment selected  him  as  an  object  of  attack.  An  example 
evidently  was  to  be  made  of  a  rash  gentleman,  and  Tooke 
was  tried  for  high  treason.  He  was  triumphantly  vindi- 
cated. Nevertheless,  a  hue  and  cry  had  been  raised,  and 
Tooke,  willing  or  otherwise,  from  this  time  on  was  eyed 
askance  as  an  evil  radical. 

Tooke's  major  activities,  like  those  of  Price  and  Priestley, 
belonged  to  earlier  days.  His  life  and  training  were  those 
of  a  gentleman  of  the  old  school.  His  parentage,  to  be 
sure,  was  humble, — a  circumstance  Tooke  skilfully  con- 
cealed.^ He  was  a  scholar,  a  clergyman  of  the  Church  of 
England, — facts  he  never  allowed  himself  to  forget. 

His  exciting  early  career  concerns  us  but  little.  A  party 
to  the  confused  entanglements  of  the  Junius  controversy 
and  the  Wilkes  affair,^  Tooke  soon  abandoned  the  lure  of 
theology  for  the  excitement  of  public  life.  Resigning  his 
living  he  became  a  lawyer.  For  parliamentary  reform  he 
fought  courageously;  in  the  crusade  against  rotten  bor- 
oughs he  was  a  leader;  not  for  the  purpose,  be  it  noted,  of 

1  Thorpe,  Priestley,  p.  155. 

2  Stevens,  Memoirs  of  John  Home  Tooke,  i,  21. 

^  For    an    ingenious    proof    that    Tooke   was    none    other    than    the 
mysterious  Junius,  see  Graham,  Memoirs  of  John  Home  Tooke. 
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introducing  innovations,  but  rather  for  the  maintenance  of 
the  old  rights  and  privileges  of  Englishmen.  The  sub- 
stance of  his  political  philosophy  may  readily  be  deduced 
from  his  speeches  in  the  Westminster  election  of  1796. 
He  then  declared :  "  The  voters  are  tied  to  a  tree  of  cor- 
ruption, and  in  this  country  its  height  and  weight  and  bulk 
are  enormous."  The  tree  is  shaken,  and  a  united  effort 
will  pull  it  over.  And  again  he  assures  them  "  that  all 
constitutional  and  necessary  check  is  taken  away  from  the 
courts  of  justice."  "  The  voters  might  perceive  it  by  sen- 
tences passed  contrary  to  legal  precedent,  fit  only  for  the 
devils  in  hell  to  pronounce."  ^  This  check  on  the  courts 
should  be  restored.  For  to  Tooke,  as  to  Priestley  and  Price, 
checks  and  balances  were  the  desiderata  of  politics. 

The  ex-clergyman,  however,  incurred  the  especial  dis- 
pleasure of  the  government.  Because  Tooke  hated  both 
Toryism  and  Whiggism  ^  they  could  not  conceive  of  him 
otherwise  than  as  a  dangerous  man.  An  action  was 
brought  against  him,  and  the  result  was  the  famous 
Tooke  trial,  the  verbatim  report  of  which  affords  amus- 
ing reading.  Home  Tooke  conducted  the  greater  part  of 
his  own  defence.  Angered  as  he  was  by  the  attitude  of  the 
judge  and  prosecuting  attorney,  and  sure  of  his  evidence, 
he  took  a  huge  delight  in  bantering  his  opponents.  Even 
toward  the  judge  he  exhibited  a  marked  playfulness  of 
manner.  Indeed,  with  an  untroubled  heart  he  must  have 
answered  both  thrust  and  parry,  for  the  evidence  of  his 
own  innate  conservatism,  his  dislike  of  Paine,  and  his  con- 
tempt for  universal  suffrage  was  overwhelming.^ 

*  Speeches  of  John  Home  Tooke  during  the  Westminster  Election,  p.  7- 

2  Stephens,  Memorial  of  Tooke,  i,  438. 

^Tooke's  dislike  of  Paine:  Evidence  in  the  State  Trials,  xxv, 
112.  Tooke  throws  a  letter  to  Paine  unopened  into  the  fire,  ibid., 
p.  248.     Tooke  opposes  the  sending  of  delegates  to  Edinburgh  for  the 
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After  his  release  from  prison  Tooke  made  an  unsuccess- 
ful canvass  for  Parliament.  He  tried  once  more  and  was 
elected  but  as  an  ex-clergyman,  he  was  declared  ineligible. 
Abandoning  public  life  he  became  more  and  more  interested 
in  literary  subjects,  in  his  garden,  and  in  giving  dinner 
parties  at  Wimbledon,  his  country  estate.  At  the  end  of  the 
century  we  discover  him  a  carefully-dressed  old  person,  with 
silk  stockings,  long  wrist  ruffles  and  powdered  hair.^  And 
his  opinions  befitted  his  appearance.  In  his  last  address 
to  his  friends  at  Westminster  in  1804,  he  assures  them  that 
so  long  as  he  lives  he  will  maintain  a  steadfast  adherence 
to  the  ancient  freedom  of  his  country,  as  it  has  been  prac- 
tically enjoyed  under  those  honest  old  gentlemen,  George  I 
and  George  11.^ 

John  Cartwright,  or,  as  he  was  generally  known.  Major 
Cartwright,  can  hardly  with  propriety  be  omitted  from  our 
discussion  of  the  British  reformers.  In  a  way  Cartwright 
represented  both  the  older  and  the  younger  school  of  radi- 
cal thought,  for  his  eighty  odd  tracts  are  scattered  through- 
out the  period  covered  by  both.  Cartwright  believed  stead- 
fastly in  universal  suffrage,  which  was  in  no  great  favor 
with  the  older  men,  yet  at  the  same  time  socially  he  be- 
longed to  their  group.  Throughout  his  career  he  was  the 
country  gentleman  in  politics.  He  carried  his  Majesty's 
commission  in  the  militia  ^  and  had  been  a  naval  officer. 

Radical  Convention,  ibid.,  p.  87.  Tooke  opposes  Universal  Suffrage, 
ibid.,  p.  93.  Tooke  accused  by  the  Radicals  of  making  an  aristocratic 
speech,  ibid.,  p.  253.  Sheridan,  Philip  Francis  and  Bishop  of  Glou- 
cester all  testify  at  this  trial  in  favor  of  the  prisoner.  Stephens, 
Memorial,  ii,  346. 

1  Stephens,  op.  cit.,  ii,  234. 

»  Ibid.,  p.  263. 

*The  attendance  upon  radical  meetings  kept  Cartwright  from  pro- 
motion in  the  militia.  "A  Letter  to  the  Duke  of  Newcastle,"  by  John 
Cartwright,  p.  51. 
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Furthermore,  his  reforming  ideas  were  more  theoretical 
than  practical.  They  all  looked  backward  to  a  so-called 
day  of  English  freedom.  ''  I  ought  to  have  a  vote  because 
I  am  a  man,"  and  because  my  ancestors  had  it,  argued  Cart- 
wright,  and  upon  that  philosophical  foundation  the  greater 
part  of  his  public  life  was  laid.  He  regarded  suffrage  as 
a  fetich  which  would  cure  all  evils,  and  this  belief  he 
stated  in  season  and  out  of  season  for  fifty  years. 

So  stupidly  and  awkwardly  written  were  these  appeals 
of  the  Major  that  no  one  regarded  him  very  seriously.^ 
He  was  said  to  be  free  from  any  Machiavellian  touch.  One 
may  well  believe  it,  for  even  the  best-known  of  his  eighty 
odd  tracts  are  intolerably  dull  and  prosy.  But  everybody 
liked  Major  Cartwright.  He  was  not  altogether  an  ex- 
tremist. He  disapproved  of  Paine,^  as  his  friends  were 
always  glad  to  repeat,  and  in  the  meantime  the  goodness 
of  heart  and  sincerity  of  spirit  of  Major  Cartwright 
atoned  for  many  aberrations. 

Certain  pamphleteers  deserve  less  consideration  than  that 
afforded  to  the  older  radicals.  Briefly  may  we  dismiss 
those  partisans  of  the  pen  whose  writings  are  in  character 
low  and  scurrilous,  exulting  in  rhodomontade  to  the  ex- 
clusion of  thought  and  reason.  Pamphlets  of  this  nature, 
all  too  many,  unfortunately,  poured  forth  in  equal  volume 
from  both  Tory  and  radical  camps.  Let  one  author  suffice 
for  a  Tory  warrior  of  this  sort — William  Cobbett,  writing 
under  the  pseudonym  of  Peter  Porcupine.^ 

^  Kent,  A  Historical  Sketch  of  Radicalism,  p.  70. 

'  Life  and  Correspondence  of  Major  John  Cartwright,  edited  by  his 
niece,  F.  D,  Cartwright,  p.  192. 

'  Cobbett,  the  famous  English  radical,  imbued  with  patriotic  fervor 
in  his  early  days,  wrote  during  the  period  of  the  French  revolution 
as  the  most  irreconcilable  of  Tories.  E.  D,  Smith,  Life  of  Cob- 
bett, p.  107. 
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The  pamphlets  of  Peter  Porcupine,  it  so  happened,  were 
written  and  printed  in  Philadelphia,  but  their  chief  influ- 
ence was  in  England.  Indeed,  so  popular  were  they  there, 
that  the  Philadelphia  imprint  was  generally  believed  to 
have  been  adopted  for  purposes  of  concealment.  His 
first  pamphlet,  "A  Bone  to  Gnaw  for  the  Democrats," 
was  immediately  reviewed  and  answered  by  the  deli- 
cately worded  reply,  "  A  Kick  for  a  Bite."  "  The  Kick," 
as  might  be  expected,  brought  back  retaliation  from  Por- 
cupine, and  a  flood  of  abuse  followed  after.  "  Hireling," 
"  Pork  Patriot,"  "  Mr.  Hedgehog "  and  other  edifying 
epithets  were  freely  bandied  about,^  and  Porcupine  forth- 
with became  well  known  as  a  defender  of  church  and  king.* 

"  The  Bone  to  Gnaw  "  is,  indeed,  too  indecent  for  ex- 
tended quotation.  France,  described  as  a  low  woman  of 
the  town,  is  represented  as  making  love  to  John  Bull. 
"  No,"  says  John,  "  you  heathenish  cannibal ;  you  reek 
with  blood.  Get  from  my  sight,  you  stabbing  strumpet 
.  .  .  She  is  a  cruel  spouse,  John,  something  like  the  brazen 
image  formerly  made  use  of  in  Hungary  for  cracking  the 
bones  and  squeezing  out  the  blood  and  guts  of  those  con- 
demned to  its  embrace."  ^  Of  such  stuff  was  composed  the 
"  Bone  to  Gnaw  " ;  nevertheless  we  find  it  highly  praised  in 
England.  J.  R.  Greene,  a  Tory  magistrate  and  editor  of  the 
Anti-Jacobin,  wrote  a  preface  for  the  work  and,  in  his 
first  issue  of  the  Anti-Jacobin  Review,  gave  a  criticism  of 
Cobbett's   pamphlet   the   place   of   honor.      Herriott,    edi- 

^  Smith,  Cobbett,  op.  cit.,  p.  135. 

'  Cobbett  tells  us  that  when  he  opened  his  shop  "  I  put  in  my  win- 
dows, which  were  very  large,  all  the  portraits  that  I  had  in  my  pos- 
session of  Kings,  Queens,  Princes  and  Nobles.  I  had  the  English 
Ministry,  several  of  the  Bishops  and  Judges,  the  most  famous  Ad- 
mirals, and  in  fact  every  picture  that  I  thought  likely  to  excite 
rage  in  the  enemies  of  Great  Britain."    Ibid.,  p.  162. 

•  Bone  to  Gnaw,  p.  60. 
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tor  of  The  True  Briton,  Pitt's  subsidized  paper/  recom- 
mended Peter  Porcupine,  whose  coarseness  even  the  clergy 
condoned.^  In  fact,  Peter  Porcupine  was  approved  by 
the  highest  authorities  in  England,  for  we  learn  that 
when  Cobbett  returned  to  England  in  1798,  he  was  dined 
by  Windham  and  presented  to  Pitt  and  many  other  not- 
ables.* 

Indecent  fulminations  were  not  the  exclusive  property  of 
the  conservatives;  several  periodical  publications  of  the 
radical  party  showed  a  similar  tendency.  One  of  them, 
taking  title  from  Burke's  phrase  "  the  swinish  multitude," 
was  styled  "  Pig's  Meat."  *  Another,  which  received  the 
appellation  "  Hog's  Wash,"  was  edited  by  a  certain  Daniel 
Isaac  Eaton.  This  Eaton  was  tried  by  the  government  for 
seditious  libel  in  attacking  the  king  by  open  innuendoes, 
and  although  he  was  acquitted,^  no  more  copies  of  "  Hog's 
Wash  "  were  printed;  and,  indeed,  it  may  fairly  be  assumed 
that  the  coarser  qualities  of  the  publication  did  not  meet 
altogether  with  popular  approval,  for  in  the  thirteen  num- 
bers issued  before  the  trial  an  evident  purification  of  tone 
was  in  progress.® 

^  Laprade,  England  and  the  French  Revolution,  p.  77. 

"  The  Rev.  William  Beloe  is  quoted  as  saying :  "  That  the  writer 
is  occasionally  a  little  coarse  in  his  style  and  expression  cannot  be 
denied,  but  perhaps  he  could  not  attain  more  refinement  except  at  the 
expense  of  some  strength."  Smith,  Cobbett,  p.  238.  The  British  Critic 
also  eulogizes  Cobbett  repeatedly.  It  calls  him  "our  good  ally" 
(British  Critic  for  1797,  page  xii,  Introduction),  and  recommends 
highly  The  Bloody  Buoy,  ibid.,  p.  201.  A  special  diatribe  by  Cobbett 
against  Priestley.  A  twig  birch  for  butting  calf,  also  meets  with  ap- 
proval. 

•  Smith,  Cobbett,  p.  251. 

*  The  editor  of  "Pig's  Meat"  was  Spence,  the  land  nationalizer.  Cf. 
infra,  pp.  108  et  seq. 

*  State  Trials,  xxiii,  10 13. 

•  The  first  five  numbers  are  entitled  simple  Hog's  Wash.    The  sixth 
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Nevertheless,  this  weekly,  even  in  its  semi-cleansed  con- 
dition, is  quite  comparable  with  the  work  of  Peter  Porcu- 
pine. By  verse  and  by  fable  Eaton  sought  to  supply 
popular  matter  for  his  magazine.  In  "  The  Land  of 
Apes,"  the  conditions  of  England  are  foully  depicted/ 
Other  little  stories  have  matched  crudity  only  by  obscenity. 
"  The  Story  of  the  Honest  Cobbler,"  ^  is  an  illustration  in 
point,  as  is  also  a  bit  of  humor  dubbed  "  Aristocratic  In- 
solence and  Democratic  Bluntness."  ^  In  an  article  on  the 
origin  of  nobility  we  are  told  that  princes  and  potentates 
are  descended  from  "  cruel  butchers  of  men :  oppressors, 
tyrants,  perfidious  truce-breakers,  robbers  and  parasites,"  * 
and  so  on,  in  an  endless  flood  of  vituperation.  Of  such  lan- 
guage one  speedily  sickens,  and  turns  with  relief  to  other 
types  of  discussion. 

A  large  proportion  of  the  decent  literature  may  be  elimi- 
nated with  as  little  attention  as  is  warranted  by  the  scur- 
rilous publications.  Thus  the  bulk  of  the  religious  writ- 
ings may  be  dismissed,  for  most  ecclesiastics  held  the 
anti-slavery  cause  to  be  of  far  more  consequence  than 
domestic  reform.  By  the  Rev.  John  Akin  we  are  told 
that  Britains  are  "  personally  free,  politically  free  and  com- 
mercially free;"^  therefore  they  should  devote  their  en- 
ergies toward  conferring  these  benefits  on  the  poor  slaves 
and  benighted  heathen.     Other  clergymen,  the  majority  of 

number  is  called  Hog's  Wash,  or  Politics  for  the  People.  The 
seventh  and  eighth  numbers,  Politics  for  the  people,  or  Hog's  Wash, 
whereas  the  last  numbers  are  known  simply  as  Politics  for  the  People, 

*  Hog's  Wash,  or  Politics  of  the  People,  no.  6. 

*  Hog's  Wash,  no.  2. 

*  Politics  for  the  People,  or  Hog's  Wash,  no.  7. 

*  Hog's  Wash,  no.  3. 

5  John  Akin,  Food  for  National  Penitence,  a  discourse  intended  for 
the  approaching  fast  day. 
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the  Anglican  and  perhaps  also  of  the  Non-conform- 
ist, were  frankly  Tory.  No  uncertainty  marks  the  utter- 
ances of  these  divines.  Their  exhortations  ring  out  loud 
and  clear.  But  we  will  not  linger  over  them.  When  we 
are  told  that  the  radical  writers  are  "  quacks,  who,  under 
the  specious  appearance  of  philosophy  and  reason,  would 
administer  their  empiric  remedies,  and  purge  away  the 
health  of  the  country ; "  when  we  are  assured  that  "  we 
will  not  deprive  the  British  lion  of  his  teeth  and  fangs  and 
leave  him  the  laughing-stock  of  every  puny  beast  of  the 
forest;"  and,  after  we  are  informed  finally  that  there  is  no 
persuasion  more  favorable  to  the  British  constitution  than 
the  Established  Church,^  there  is  little  more  for  us  to  know. 
Samuel  Horsley,  Bishop  of  St.  Asaph,  delighted  to  use 
similar  language,^  while  many  of  the  Scottish  clergy  in 
equally  felicitous  terms  made  clear  the  conservatism  of 
their  attitude.  Celebrations  of  the  martrydom  of  Charles  T 
became  more  and  more  frequent.  Upon  that  sacred  day 
the  evils  of  the  French  revolution  were  a  common  topic  for 
sermons.  Texts  of  all  kinds  were  put  into  requisition,  one 
divine  selecting  "  By  that  time  he  stinketh."  ^ 

The  leading  dissenting  clergymen  after   1791   deserted 
the  radical  cause,  if  they  can  be  said  ever  to  have  belonged 

^An  important  defense  of  the  Established  Church.  The  writer  tells 
us  that  he  believes  in  keeping  peace  with  all  men,  "  but  when  we  per- 
ceive the  ray  darting  from  the  deadly  scales  of  the  hidden  serpent, 
it  is  our  duty  to  drag  the  monster  to  the  light,  and  to  display  him  in 
his  naked  deformity." 

2  Before  the  House  of  Lords  in  an  anniversary  sermon,  Mornimj 
Chronicle,  Feb.  16,  1793.  His  speeches,  however,  were  generally  more 
temperate,  as,  for  instance  on  the  third  reading  of  the  Treason  Bill. 
Horsley,  Speeches,  p.  167. 

'  Laprade,  England  and  the  French  Revolution,  p.  iS4-  Andrew 
Bunaby,  William  Gilbank,  John  Scott  and  others  are  enumerated  by 
Laprade,  pp.  154-155,  while  in  Edinburgh  the  printed  sermons  of 
George  Hill  and  Thomas  Somerville  are  quite  similar  in  kind. 
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to  it.^  Their  activities  were  more  engrossed  with  the 
founding  of  missionary  societies  than  in  seeking  the  repeal 
of  the  Test  Act.  The  suspicious  government  was  soon  to 
learn  that  their  designs  were  remote  from  concerns  terres- 
trial.^ A  few  dissenting  clergymen  continued  to  hold  radi- 
cal opinions ;  ^  others  boldly  insisted  that  they  were  faithful 
defenders  of  the  existing  order;  while  a  majority  preached 
apologetic  sermons.  "The  crystallized  thought  of  God"  is, 
to  be  sure,  demonstrated  quite  clearly  by  many  of  the  clergy, 
and  the  ways  of  His  providence  are  pointed  out  to  us  with 
naive  freedom,*  and  so  also  is  the  path  along  which  society 
shall  travel.  All  of  these  ideas  found  a  considerable  circu- 
lation, and  from  an  antiquarian  point  of  view  are  of  inter- 
est ;  ^  but  their  tangled  phraseology  and  cloudy  mysticism 
render  them  for  our  purposes  quite  unpractical.  In  brief, 
then,  it  is  not  unfair  to  conclude  that  from  the  dissenting 
clergy  the  cause  of  radicalism  received  but  trifling  support, 
and  from  the  Established  Church  less. 

Little  attention,  either,  need  be  paid  to  a  large  number 
of  anonymous  tracts.     These  are  generally  humorous  or 

1  This,  of  course,  does  not  apply  to  Priestley  or  Price  whose  work 
was  over  by  1792. 

2  Bogue  and  Bennett,  A  History  of  the  Dissenters,  iv,  206 ;  Stoughton, 
Religion  in  England  under  Queen  Anne  and  the  Georges,  pp.  293, 
336,  348. 

'  Mark  Wilkes,  The  Origin  and  Stability  of  the  French  Revolution, 
sermon  preached  in  St.  Paul's  chapel,  Norwich. 

*  James  Hinton,  Vindication  of  the    Dissenters. 

5  John  Bicheno  in  The  Signs  of  the  Times  demonstrates  from  Daniel 
and  the  Book  of  Revelations,  that  1789  was  the  turning  point  in 
Christian  history.  From  that  date  he  tells  us  it  will  take  thirty  years 
to  root  out  Popery  and  to  prepare  mankind  for  civil  and  religious 
liberty.  Forty-five  additional  years  would  find  the  Jews  converted  and 
Christianity  extended  to  the  uttermost  confines  of  the  earth.  Every- 
thing then  being  in  readiness  for  the  second  coming  of  Christ,  the 
world  would  end  in  1862. 
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satirical  and  at  times  their  meaning  is  veiled  in  allegory. 
Frequently  it  is  explained  by  fictitious  dialogue.  Rarely 
interesting,  frequently  stupid,  as  indicative  of  public  opin- 
ion, they  have  but  little  value.  The  story  of  the  visit  of 
Brissot's  ghost  to  a  radical  meeting  is  typical.^  The  ghost 
tells  the  members  of  the  society  that  they  already  have 
"  equitable  laws  [and]  an  amiable  king  under  whose  mild 
government  every  class  of  subjects  enjoy  liberty  and  equal- 
ity in  the  highest  degree."  The  ghost  then,  by  the  well- 
worn  analogy  of  the  human  family,  points  out  that,  inas- 
much as  children  have  no  voice  in  family  government,  so 
indeed  the  lower  classes  should  not  expect  to  share  in  the 
government  of  the  nation.  A  few  words  about  France 
follow  in  warning.  He  then  vanishes,  and  the  radicals 
depart,  no  longer  believing  in  their  foolish  whims. 

Dialogues  and  letters  are  numerous.  Here  we  are  intro- 
duced to  a  dialogue  where  the  fears  of  a  conservative  are 
allayed;  there  we  find  a  series  of  letters  purporting  to  be 
written  by  Brother  Bull  to  Brother  Jonathan.  These  may 
be  classed  in  the  same  category.^  Several  tracts  written 
by  Old  Hubert  are  equally  representative.  Old  Hubert 
describes  the  strange  country  of  Bull  Land,  where  the 
king  may  be  an  idiot,  the  priests  lazy  and  inefficient,  the 
laws  complicated  and  unjust,  and  all  social  conditions  in- 

*  Brissot's  Ghost,  or  Intelligence  from  the  Other  World.  A  large 
catalogue  of  this  type  of  pamphlet  might  be  made.  Thoughts  on  a 
late  Riot  in  Birmingham;  The  Flower  of  the  Jacobins;  The  Patriot; 
An  Address  from  a  Poor  Man  to  his  Equals  will  serve  as  illustra- 
tions. The  last  mentioned  tract  contains  a  spirited  dialogue  between 
a  workman  and  Mr.  MacSerpent.  "  The  Reeves  Manuscripts "  in  the 
British  Museum  contain  an  enormous  number  of  Tory  manuscripts  of 
this  kind. 

^One  pennyworth's  of  truth  for  a  penny,  also  One  pennyworth's 
more  of  truth  for  a  penny.  Like  pamphlets  are  The  present  state  of 
the  British  constitution  deduced  from  the  facts,  and  Comments  on 
proposed  war  with  France. 
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iquitous.  One  Tory  writer  cuts  to  the  heart  of  the  ques- 
tion when  he  insists  that  at  bottom  the  point  at  issue  is  one 
of  property.  So  likewise  does  an  unknown  radical  who  as- 
serts that  ''  a  poor  man,  whose  enthusiasm  is  a  good  deal 
subdued  by  hard  labor,  by  cold  domicile,  by  scanty  wages, 
by  a  press  of  taxation,  and  by  the  necessary  care  of  a  fam- 
ily," is  not  aroused  by  the  idea  of  a  patriotic  war/  Such, 
however,  are  exceptions.  In  the  main  but  little  reasoning 
power  is  exhibited  by  these  effusions  of  the  anonymous  pen. 
Finally  we  shall  put  to  one  side  writings  of  yet  another 
kind.  There  were  men  whose  influence,  for  one  reason 
or  another,  was  no  true  measure  of  their  ability.  There 
were  also  many  who,  because  they  endeavored  in  the  nar- 
row compass  of  a  pamphlet  to  compress  too  many  com- 
plaints and  too  many  remedies,  deserve  but  transitory 
notice  in  a  resume  of  radical  theory.  William  Hodgson  and 
George  Dyer  were  men  of  this  stamp.  The  former,  a  well- 
known  botanist  and  physician,  became  a  warm  adherent 
of  the  more  radical  tenets  of  the  French  doctrinnaires. 
These  opinions  made  trouble  for  Hodgson.  In  a  tavern 
brawl,  he  called  the  king  a  German  hog  butcher.^  Placed  in 
jail  for  this  offence,  Hodgson  planned  his  book,  "  The 
Commonwealth."  This  production,  an  eighteenth  century 
Utopia,  is  somewhat  crassly  and  feebly  executed.  The  ar- 
tillery of  Hodgson  is  mainly  directed  against  religion.  Men 
never  agree  upon  religion,  he  says,  and  inasmuch  as  there 
are  some  two-hundred-odd  different  creeds,  which  he  enum- 
erates, it  is  folly  to  believe  that  one  is  more  pleasing  to  God 
than  another.  Furthermore,  popes,  muftis,  druids,  domi- 
nies and  other  divines  exercise  an  authority  which  is  bad. 
Hodgson  would  do  away  with  it.  "  The  Commonwealth  " 
also  advocates  civil  marriages,  easy  divorces,  national  work- 

1  The  Crisis  stated,  1793. 
'  The  World,  Dec.  10,  1793. 
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shops,  old-age  pensions,  improved  public  schools,  and  the 
abolition  of  capital  punishment.  There  is  to  be  but  one  tax 
— a  tax  on  land  of  four  pence  per  acre.  That  tax  will  more 
than  provide  for  the  expenses  of  clerk  hire  sufficient  to  run 
the  government.  There  will  be  a  favorable  balance  which 
will  make  possible  the  remission  of  taxes  altogether  every 
fourth  year.  On  such  a  year,  he  says,  "  I  will  provide  that 
they  celebrate  a  feast  of  economy."  ^ 

The  ideas  of  George  Dyer  were  less  chimerical.  Dyer 
was  a  Christ  Hospital  boy,  and  a  graduate  of  Cambridge. 
Unitarian  opinions  prevented  his  advancement  in  the 
Church  and  Dyer  became  a  literary  free  lance  of  a  some- 
what eccentric  type,  and,  although  well  known  and  much 
liked  by  many  literary  celebrities,^  he  remained  always  on 
the  borderland  of  real  literary  attainment.  In  1793  Dyer 
published  "  The  Complaints  of  the  Poor  People  of  Eng- 
land." The  humanitarian  sympathies  of  the  man  may 
be  seen  in  his  treatment  of  this  subject.  "  But  God  never 
said,"  wrote  Dyer  apropos  of  the  game  laws,  that  "  the 
squire  may  shoot  the  partridge  or  the  pheasant,  though 
the  laborer  shall  not;  or  that  Sir  Robert  may  draw  a 
fish  out  of  the  river,  and  that  his  poor  tenants  be  im- 
prisoned for  the  same  offense."  The  army  and  navy, 
he  thought,  were  overtaxed  with  officers.  The  army  was 
too  aristocratic,  and  aped  the  Prussian  system.  He  men- 
tioned an  offender  who  was  lashed  four  and  twenty-five 
times,  and  quoted  the  reply  of  a  non-commissioned 
officer  who,  invited  to  serve  as  an  officer  of  the  Prussian 

*  Hodgson,  Commonwealth,  p.  103.  Aside  from  the  "Commonwealth," 
Hodgson  wrote  The  System  of  Nature,  and  Proposals  for  Publishing 
by  Subscription,  a  treatise  called  The  Female  Citizen,  or  a  historical 
inquiry  into  the  rights  of  women,  various  scientific  works,  a  Life  of 
Napoleon;  and  other  miscellanies  emanated  from  his  pen. 

"  Charles  Lamb  said  of  Dyer  that  "  for  integrity  and  single  hearted- 
ness  he  might  be  ranked  among  the  best  patterns  of  his  species." 
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army,  said,  "  I  would  rather  be  in  hell  eight  years  than  in 
the  service  of  Prussia."  There  is  red  tape  to  be  found 
everywhere.  Special  privilege  controls  the  hospitals.  The 
public  schools  are  far  from  democratic,  and  the  existence 
of  flogging  in  them  is  most  brutal.  So  also  is  capital  pun- 
ishment; and  as  for  the  criminal  and  civil  code,  it  is  quite 
impossible.^  Not  very  logical  or  closely  reasoned  is  this 
outburst  of  Dyer's.^  But,  filled  as  it  is  with  the  spirit  of 
aroused  democracy,  it  is  worthy  of  remembrance. 

^  Dyer,  The  Complaints  of  the  Poor  People  of  England,  passim. 

2  The  worst  that  the  Tory  Critical  Review  could  say  of  this  book 
was  "  The  complaints  of  the  poor  is  a  plausible,  and  in  some  degree, 
popular  term,  but  it  is  a  great  pity  that  there  should  be  individuals 
so  officiously  acute  in  finding  out  the  inconvenience  and  suffering 
of  those  who  are  not  immediately  susceptible  of  their  oppression,  or 
even  of  its  existence."    The  Critical  Review,  1793,  p.  Z2>Z- 


CHAPTER  III 
The  Radical  Creed 

the  rights  of  man  and  the  rights  of  woman 
wollstonecraft  and  paine 
mackintosh  and  bentham 

First  in  the  field  to  reply  to  Burke  was  a  woman. 
Burke's  "  Reflections  "  were  published  in  November,  1790. 
Ere  the  year  closed  his  book  was  refuted.  Before  the 
smooth-flowing  Vindiciae  Gallicae  of  Mackintosh  and  the 
pretence-stripping  pamphlets  of  the  "vulgar"  Paine  had 
gone  to  press,  there  came  with  swiftness  and  penetration  a 
woman's  defence  of  all  mankind.  Mary  Wollstonecraft's 
"  Vindication  of  the  Rights  of  Man,"  opened  the  radical 
campaign — a  campaign  which  sooner  or  later  drew  into  the 
melee  the  keenest  intellects  of  England.  To  the  "  Reflec 
tions  "  of  Edmund  Burke  no  fewer  than  thirty-eight  re- 
plies were  forthcoming.  Mary  Wollstonecraft's,  first  in 
priority  of  time,  has,  in  thought  if  not  in  diction,  no  su- 
perior. 

There  is  little  hesitancy  in  her  attack  on  Burke.  "  I  per- 
ceive," she  writes,  "  from  the  whole  tenor  of  your  *  Reflec- 
tions,' that  you  have  a  mortal  antipathy  to  reason,  but  if 
there  is  anything  like  argument  or  first  principles  in  your 
wild  declamation,  behold  the  result — that  we  are  to  rever- 
ence the  rust  of  antiquity,  and  those  unnatural  customs 
which  ignorance  and  self-interest  have  consolidated  into 
the  sage  fruit  of  experience."  Progress  is  retarded  by  the 
worship  of  the  mouldy  past.  The  eighteenth  century 
75]  75 
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ought  to  admit  "  that  our  canonized  forefathers  were  un- 
able or  afraid  to  revert  to  reason  without  resting  on  the 
crutch  of  authority."  Wollstonecraft  would  throw  away 
that  crutch.  '*  Let  us  reason  together,"  she  argues,  and 
look  upon  the  world  around  us  as  it  is.  It  is  true  that 
the  world  is  far  from  lovely  or  ideal,  but  candor  and  sin- 
cerity demand  that  we  know  it  honestly  as  it  is.  Purity  of 
morals  is  destroyed  "  by  smearing  sentimental  varnish  over 
vice  to  hide  its  natural  deformity." 

The  school  mistress  had  no  respect  for  the  immaculate 
constitution  of  England.  It  guarantees  property,  no  doubt, 
but  at  the  same  time  "  the  liberty  of  an  honest  mechanic 
is  often  sacrificed  to  secure  the  property  of  the  rich." 
Why  should  the  life  of  a  deer  be  more  prized  than  the  life 
of  a  man?  Why,  under  our  excellent  constitution,  should 
men  be  kidnapped  for  service  in  the  navy  ?  "  Why  cannot 
large  estates  be  divided  into  small  farms?  Why  does  the 
brown  waste  meet  the  traveller's  view  when  men  want 
work?" 

And  as  for  the  much-praised  House  of  Commons,  what 
could  be  more  farcical  than  British  elections?  The  mem- 
bers of  the  House  are  but  puppets.  "  After  the  efferves- 
cence of  spirit  raised  by  the  opposition  and  all  the  little 
tyrannical  acts  of  canvassing  are  over — quiet  souls! — they 
only  intend  to  march  rank  and  file  to  say  yes  or  no." 
"  You  were  (she  says  to  Burke)  behind  the  curtain.  You 
must  have  seen  the  clogged  wheels  of  corruption  continu- 
ally oiled,  and  the  sweat  of  the  laboring  poor  squeezed  out 
of  them  by  increasing  taxation.  You  must  have  discovered 
that  the  majority  of  the  House  of  Commons  were  openly 
purchased  by  the  crown,  and  that  the  people  were  oppressed 
by  the  influence  of  their  own  money.  .  .  .  You  must  have 
known  that  a  man  of  talent  cannot  rise  in  the  church,  the 
army  or  navy,  unless  he  has  some  interest  in  a  borough." 
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Yet  you  talk  of  virtue  and  of  liberty,  and  deride  the  French 
national  assembly.  What  right  have  you  to  do  that?  If 
"  unlettered  clowns  "  may  bring  about  "  a  crisis  that  may 
involve  the  fate  of  Europe,  and  more  than  Europe,"  you 
must  allow  us  to  respect  unsophisticated  common-sense, 
but  at  any  rate  why  praise  the  British  House  of  Commons, 
that  "  dead  weight  of  benunibing  opulence  where  the  sheep 
obsequiously  pursue  their  steps  with  all  the  undeviating 
sagacity  of  instinct."  ^ 

Objection  is  made  also  to  Burke's  fulsome  laudation  of 
the  Church  of  England.  "  It  is  a  well-known  fact,"  af- 
firms Wollstonecraft,  "  that  when  we  the  people  of  Eng- 
land have  a  son  whom  we  scarcely  know  what  to  do  with — 
we  make  a  clergyman  of  him."  ^  The  intelligence  of  the 
clergy  is  in  consequence  low,  and  so  also  is  their  regard 
for  the  sacredness  of  their  calling.  Of  course  there  are 
individual  exceptions,  but  a  majority  of  them  *'  perform 
the  duty  of  their  professions  as  a  kind  of  fee  simple,"  and 
as  for  Burke's  claim  that  the  education  of  the  ruling  class 
is  ennobled  and  idealized  by  its  connection  with  the  cloth; 
it  calls  forth  a  hearty  laugh  from  everyone  who  is  aware 
of  the  position  held  by  the  clerical  tutor.  He  is  snubbed 
and  scorned  by  his  employer  and  is,  in  fact,  "  the  modern 
substitute  for  the  jesters  of  Gothic  memory."  The  clergy 
dare  not  resent  the  patronage  which  means  their  livelihood, 
"  an  airy  mitre  dances  before  them  "  and  they  wrap  them- 
selves in  "  their  sheep's  clothing  and  submit." 

Property,  that  other  great  pillar  of  the  state,  should  not 
be  exalted  to  the  seventh  heaven.  "  When  you  call  your- 
self the  friend  of  liberty,  ask  your  heart  whether  it  would 
not  be  more  consistent  to  .style  yourself  a  champion  of 

1  Wollstonecraft,   Vindication  of  the  Rights  of  Man,  London,   1790, 
passim. 
« Ibid.,  p.  77. 
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property,  and  the  adorer  of  the  golden  image  which  power 
has  set  up."  What  are  the  facts?  Property  is  too  rigid 
in  England.  Reason  and  humanity  are  sacrificed  at  the 
altar  of  the  family  estate.  The  eldest  son  is  made  a  little 
god;  the  other  sons  have  often  small  choice  between  pov- 
erty and  fawning  servility,  while  the  girls  are  bartered  for 
the  convenience  of  the  family.  "  Property,"  she  main- 
tains, "  should  be  fluctuating  or  it  is  an  everlasting  ram- 
part ;  a  barbarous  feudal  institution,  which  enables  the  rich 
to  overpower  talents  and  depress  virtue."  ^  Burke's  at- 
titude toward  the  poor  is  without  palliation.  His  curt 
declaration  that  they  must  respect  the  property  in  which 
they  have  no  share,  and  his  advice  that  they  seek  their 
consolation  in  eternal  justice,  Wollstonecraft  denounces. 
It  is  "  a  contemptible,  hard-hearted  sophistry  in  the  spe- 
cious form  of  humility  and  submission  to  the  will  of 
heaven,  for  it  is,  sir,  possible  to  render  the  poor  happier 
in  this  world  without  depriving  them  of  this  consola- 
tion which  you  so  gratuitously  grant  them  in  the  next." 
"  Your  respect  for  rank  has  swallowed  up  the  common 
feeling  for  humanity.  You  seem  to  consider  the  poor 
as  only  the  live  stock  of  an  estate;  the  feathers  of  heredi- 
tary nobility."  ^  Wollstonecraft  admits  that  poverty  is  un- 
esthetic  and  disgusting,  but  even  so,  decency  demands  that 
a  little  intelligence,  a  little  reason  be  exercised  on  the  prob- 
lem— break  up  the  large  estates  into  small  farms — forbid 
the  private  ownership  of  huge  forests — care  for  the  town 
mechanic,  whose  livelihood  is  at  the  whim  of  the  flux  of 
trade  or  fashion.  Let  us  have  food  and  shelter  here  before 
we  talk  of  heaven  above  or  of  hell  beneath.  "  Hell  stalks 
abroad — the  lash  resounds  on  the  slave's  naked  sides;  and 
the  sick  wretch  who  can  no  longer  earn  the  sour  bread  of 

1  Vindication  of  the  Rights  of  Man,  op.  cit.,  p.  47. 

2  Ibid.,  p.  31- 
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unrelenting  labors,  steals  to  the  ditch  to  bid  the  world  a 
long  good-night"  ^  And  in  the  meanwhile  Burke  regrets 
"  the  empty  pageant  of  a  name,"  sighs  for  "  the  idle  tap- 
estry which  decorates  the  Gothic  pile,"  and  mourns  "  the 
droning  bell  which  summons  the  fat  priest  to  prayer." 

Burke's  triangular  fortress  of  private  property,  the  es- 
tablished church  and  the  British  constitution,  falls  to  the 
ground  on  every  side.  The  school  mistress,  however,  has 
a  final  blow.  She  not  only  undermines  the  philosopher's 
conclusions,  but  dynamites  as  well  his  mental  processes. 
She  is  rather  reluctant  to  do  it.  She  fears  that  "  by  the 
mere  mention  of  metaphysical  inquiry  "  his  nervous  sys- 
tem would  be  deranged,  for  Burke's  mentality  does  not 
seem  overstrong  to  Mary  Wollstonecraft.  Putting  aside 
all  subtleties  of  speech  and  tongue-fencing,  what  do  you 
mean,  she  demands  of  Burke,  by  speaking  of  "  the  moral 
constitution  of  the  heart  ?  "  The  "  inborn  sentiments  " 
which  you  praise  so  highly — how  do  you  recognize  them; 
where  do  they  come  from  ?  What  are  they  ?  "  The  appe- 
tites are  the  only  perfect  inbred  powers  that  I  can  discern." 
Children  are  born  ignorant.  They  are  neither  moral  nor 
immoral.  It  is  not  nature  that  fashions  their  lives,  but 
nurture.  As  the  environment  is,  so  is  the  child.  There 
are  no  natural  instincts  towards  goodness  or  badness.  If 
there  were  any,  she  inquires,  "  what  moral  purposes  can 
be  answered  by  extolling  the  good  disposition,  as  it  is 
called,  when  these  good  dispositions  are  described  as  in- 
stincts; for  an  instinct  moves  in  a  direct  line  to  its  ulti- 
mate end,  and  asks  for  no  guidance  or  support.  But  if 
virtue  is  to  be  acquired  by  experience  or  taught  by  ex- 
ample, reason  perfected  by  reflection  must  be  the  director 
of  the  whole  host  of  passions.  .  .  .  Reason  must  hold  the 

^  Vindication  of  the  Rights  of  Man,  op.  cit.,  p.  45. 
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rudder  or  let  the  wind  blow  where  it  listeth.  The  vessel  will 
never  advance  smoothly  to  its  destined  port,  for  the  time 
lost  in  tacking  about  would  dreadfully  impede  its  pro- 
gress." ^ 

"  Sentimental  jargon  "  about  "  the  moral  constitution  of 
the  heart,"  says  Wollstonecraft,  has  "  long  been  current 
in  conversation  and  even  in  the  books  of  morals,  though  it 
has  never  received  the  regal  stamp  of  reason."  It  is  all 
very  well,  she  continues,  to  talk  about  "  a  mysterious  kind 
of  instinct  which  resides  in  the  soul,"  but  the  trouble  is 
"  this  subtle,  magnetic  fluid,  which  runs  around  the  whole 
of  society  is  not  subject  to  any  human  rule."  It  befogs 
our  intelligence  and  obscures  the  issue.  Why  should  we 
not  rely  on  our  own  intelligence,  and  consign  to  the  rubbish 
heap  once  and  for  all  this  old  talk  about  "  the  moral  con- 
stitution of  the  heart."  Let  us  decide  for  ourselves;  "if 
we  don't  stop  submitting  to  authority  "  we  might  as  well 
admit  that  "  capacity  of  improvement  is  a  cheat,  an  ignis 
fatuus  that  leads  us  from  inviting  meadows  into  bogs  and 
dunghills."  ' 

The  modern  anthropologist  and  psychologist  slowly  and 
painfully  have  come  to  the  conclusion  "  that  a  great  part  of 
what  has  been  mistaken  for  nature  is  really  nurture,  direct 
or  indirect,  conscious  or  more  commonly  wholly  uncon- 
scious." ^  This  truth  which  we  of  the  twentieth  century 
are  but  beginning  to  appreciate,  a  book  with  the  imprint 
1790,  the  hurried  output  of  a  few  weeks'  labor,  asserts  in 
clear  and  emphatic  language,  and  the  book  was  the  work  of 
a  woman. 

The  author  of  the  "  Rights  of  Man  "  was  soon  still 
further  to  sustain  and  amplify  her  thesis.     In  1791,  Mary 

1  Vindication  of  the  Rights  of  Man,  op.  cit.,  p.  68. 

2  Ibid.,  p.  27. 

3  Robinson,  The  New  History,  p.  253. 
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Wollstonecraft's  corollary  to  her  defense  of  humanity 
made  its  appearance.  The  "  Vindication  of  the  Rights  of 
Woman,"  the  product  of  six  weeks'  labor,  was  greeted  with 
astonishment,  consternation  and  praise.  Both  book  and 
author  were  freely  discussed.  Said  the  Analytical  Reviczv, 
"  the  lesser  wits  will  probably  affect  to  make  themselves 
merry  at  the  title  and  apparent  object  of  this  publication. 
.  .  .  But  we  have  no  hesitation  in  declaring  that  if  the 
bulk  of  the  great  truths  which  this  book  contains  wer2 
put  in  practice  the  nation  would  be  better,  wiser  and  hap- 
pier." ^  On  the  other  hand,  the  Critical  Reviczv  broke 
forth'  in  this  reactionary  wail :  "  We  call  on  men,  there- 
fore, to  speak,  if  they  wish  the  women  to  be  puppets  of  this 
new  scheme.  We  call  on  women  to  declare  whether  they 
will  sacrifice  their  pleasing  qualities  for  the  severity  of 
reason.  .  .  .  We  may  anticipate  their  answer  and  leave 
Mary  Wollstonecraft  to  oblivion."  "  Many  felt  that  the 
Critical  Reviczv  had  spoken  well.  Some,  indeed,  for  con- 
science' sake  refused  to  read  the  book.  Hannah  More, 
who  doubted  at  one  time  the  expediency  of  Sunday-schools 
because  children  might  learn  to  read  Thomas  Paine  as  well 
as  the  Bible,  was  one  of  these.  "  I  have  been  much  pes- 
tered," she  wrote  to  Walpole,  "  to  read  *  The  Rights  of 
Woman,'  but  I  am  invincibly  determined  not  to  do  it.  .  .  . 
There  is  something  fantastic  and  absurd  about  the  very 
title." ' 

The  book  analyzes  the  position  of  woman.     Wollstone- 

*  Analytical  Review,  March,  1792. 

'  Critical  Review,  June,  1792.  These  extracts  are  taken  from  Rausch- 
enbusch-Clough,  A  Study  of  Mary  Wollstonecraft,  p.  45. 

"  V/alpole  replied,  "  I  would  not  look  at  it,  though  assured  that  it  con- 
tained neither  metaphysics  nor  politics ;  but  as  she  entered  the  list  of 
the  latter,  and  borrowed  the  title  from  the  demon's  book  which  aimed 
at  spreading  the  wrongs  of  man,  she  is  excommunicated  from  the 
pale  of  my  library."  Ibid.,  p.  44.  Lordly  Walpole  also  speaks  of 
Wollstonecraft  as  "that  hyena  in  politics." 
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craft  admits  the  inferiority  real  or  assumed  of  her  sex.  It 
has  been  brought  about  by  three  causes.  First, — the 
physical  inferiority  of  woman  is  not  a  serious  drawback, 
for  the  superiority  of  reason  over  brute  force  receives 
more  recognition  as  the  years  go  by.  Secondly,  woman 
has  in  the  past  always  been  held  subject  to  the  will  of  man, 
and  custom  has  made  it  the  norm.  Thirdly,  woman's 
ridiculous  training  has  brought  her  sex  to  this  sorry  condi- 
tion. "  The  storehouse  of  knowledge  is  closed  to  them." 
Their  education  is  absurd,  fatuous;  an  anachronism. 

Wollstonecraft,  convinced  that  nurture  alone  makes  for 
progress,  takes  for  her  main  theme  the  education  of 
woman.  Conventional  education  she  denounces  as  horrible : 
"  Women  are  told  from  infancy,  and  taught  by  the  ex- 
ample of  their  mothers,  that  the  little  knowledge  of  human 
weakness  justly  termed  cunning,  softness  of  temper,  out- 
ward obedience  and  a  scrupulous  attention  to  a  certain  kind 
of  piety,"  would  accomplish  all  that  was  necessary,  and  as 
for  wealthy  women,  "  confined  in  cages  like  the  feathered 
race,  they  have  nothing  to  do  but  plume  themselves  and 
move  with  mock  majesty  from  perch  to  perch."  ^  There  is 
some  seriousness  in  the  education  of  man.  He  is  prepared 
for  business,  for  the  professions,  for  public  life.  His  mind 
has  a  chance  to  expand,  develop,  and  to  reason.  Poor 
woman  is  not  expected  to  reason.  Her  thinking  is  to  be 
done  for  her.  The  modesty  of  her  sex  demands  that  she 
be  guarded,  protected  and  cherished. 

"  And  will  moralists  pretend  to  assert  that  this  is  the 
condition  in  which  one-half  of  the  human  race  should  be 
encouraged  to  remain,  with  listless  inactivity  and  stupid 
acquiescence?  Kind  instructors!  What  are  we  created 
for  ?    To  remain,  it  may  be  said,  innocent ;  they  mean  in  a 

1  Wollstonecraft,  Vindication  of  the  Rights  of  Woman,  p.  118. 
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state  of  childhood.  We  might  as  well  never  have  been 
born,  unless  it  were  necessary  that  we  should  be  created 
to  enable  man  to  acquire  the  noble  privilege  of  reason,  the 
power  for  discerning  good  from  evil,  whilst  we  lie  down 
in  the  dust  from  whence  we  were  taken,  never  to  rise 
again."  ^  The  defenceless  woman,  the  white  muslin  hero- 
ine, Wollstonecraft  excoriates.  "  In  the  most  trifling  dan- 
gers they  cling  to  their  support;  with  parasitical  tenacity, 
piteously  demanding  succor;  and  their  natural  protector 
extends  his  arm,  or  lifts  up  his  voice,  to  guard  the  lovely 
trembler — from  what?  Perhaps  the  frown  of  an  old  cow, 
or  the  jump  of  a  mouse;  a  rat  would  be  a  serious  danger." 
The  entire  system  of  female  education  must  be  revolu- 
tionized. "  We  should  hear  of  none  of  these  infantile 
airs,"  she  said,  "  if  girls  were  allowed  to  take  sufficient 
exercise,  instead  of  being  confined  to  a  close  room  till  their 
muscles  are  relaxed,  and  their  power  of  digestion  de- 
stroyed." The  remedy  is  simple.  Boys  and  girls  in  the 
primary  schools  should  be  kept  together.  Women  should 
know  something  about  anatomy.  They  might  study  the 
art  of  healing  and  become  physicians — in  fact,  declares 
Mary  Wollstonecraft,  "  I  may  excite  laughter  by  dropping 
a  hint,"  and  the  hint  intimates  the  possibility  of  women  en- 
tering politics.^  No  emphasis,  however,  is  given  to  this 
point.  Her  insistance  is  upon  the  feminist  movement  in  its 
larger  aspect :  "  The  laws  respecting  women  make  an  ab- 
surd unit  of  man  and  his  wife,  and  then  by  the  easy  tran- 
sition of  considering  him  the  only  responsible  being,  she 
is  reduced  to  nearly  a  cipher."  Society  should  provide  for 
honest,  independent  women,  and  encourage  them  to  earn 
an  independent  livelihood. 

1  Vindication  of  the  Rights  of  Woman,  op.  cit.,  p.  131. 
'  This  idea  was  to  be  developed  in  a  second  volume  which  was  never 
written, — Rauschenbusch-Clough,  op.  cit.,  p.  36. 
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History  is  beginning  to  pay  a  tardy  tribute  to  Mary 
Wollstonecraft.  As  the  wife  of  Godwin,  and  as  the  mother 
of  Mrs.  Shelley,  she  has  been  long  a  familiar  figure — but  a 
figure  only.  Mary  Wollstonecraft,  the  woman  of  passion 
and  the  woman  of  intellect,  has  been  too  long  in  the 
shadow.  Her  whole  life  was  far  from  easy.^  Strug- 
gling against  the  poverty  engendered  by  the  failing  for- 
tunes of  a  middle  class  family,  she  endeavored  to  estab- 
lish a  school.  The  project  failed,  and  nothing  remained 
for  her  but  the  position  of  a  governess.  Shortly  after  this 
time,  however,  Johnson,  the  publisher,  issued  a  contribu- 
tion from  the  governess  on  education.  "  The  Vindication 
of  the  Rights  of  Man  "  soon  followed  and  Wollstonecraft, 
as  an  influential  member  of  that  little  group  of  advanced 
radicals  which  foregathered  around  Paine,  Holcroft,  God- 
win and  others  interested  in  social  reform  and  revolution- 
ary ideas,  was  now  in  her  element.  Wollstonecraft  moved 
to  Paris,  where  she  lived  with  an  American,  Captain  Gil- 
bert Imlay.  Though  a  child  was  born  to  them,  Imlay  soon 
left  the  mother,  never  to  return ;  and  for  Mary  Wollstone- 
craft many  bitter  experiences  were  in  store.  William  God- 
win, the  philosopher,  at  last  won  her  heart.  She  and  God- 
win lived  happily  together,  and  shortly  before  the  birth  of 
their  daughter  they  were  married.  Their  happiness  was 
short-lived,  for  Mary  died  when  her  daughter  was  born. 
This  daughter,  Harriet  Godwin,  afterwards  became  the 
wife  of  Percy  Bysshe  Shelley.^ 

Mary  Wollstonecraft  was  well-nigh  forgotten  amid  the 
bleatings  of  timidity,  exclamations  of  hatred,  and  shouts 

*  G.  Stanley  Taylor,  Mary  Wollstonecraft,  a  Study  in  Economics  and 
Romance,  passim. 

2  Free  use  has  been  made  of  Rauschenbusch-Clough,  Mary  Woll- 
stonecraft, a  study,  and  G.  S.  Taylor,  Mary  Wollstonecraft,  a  Study 
in  Economics  and  Romance. 


8^]  THE  RADICAL  CREED  85 

of  approval  which  greeted  the  writings  of  Thomas  Paine. 
Paine,  centre  and  life  of  the  radical  movement,  as  genu- 
inely embodied  the  spirit  of  radicalism  as  did  Burke  the 
heart  and  soul  of  conservatism.^  By  everybody  of  the 
period  this  was  recognized.  Paine's  "  Rights  of  Man  '* 
had  a  wider  circulation  and  a  more  profound  influence  than 
any  book  issued  in  the  radical  cause.  Evidence  of  this,  var- 
ied in  character  and  overwhelming  in  quantity,  greets  us  on 
every  hand.  Turn  to  the  State  Trials  for  Treason  of  the 
years  1794- 1795,  and  the  enormous  vogue  of  the  "  Rights 
of  Man  "  stands  out  in  bold  relief.^  The  same  story  is 
echoed  by  the  press.^  It  is  demonstrated  by  the  frequent 
and  reiterated  discussion  of  Paine  in  contemporaneous 
pamphlets,   and   in  numerous   replies   which   his  writings 

*  Those  writers  who  regard  Price  as  the  great  opponent  of  Burke 
fail  to  catch  the  real  spirit  of  the  times.  Laprade,  England  and  the 
French  Rezolution,  pp.  11-24,  develops  this  theory,  and  contrasts 
the  semi-conservative  Price  with  the  ultra-conservative  Burke,  to  the 
entire  exclusion  of  real  radicalism. 

2  Trial  of  John  Home  Tooke,  State  Trials,  xxv,  107.  Here  we 
are  informed  that  the  Radical  Society  of  Sheffield  resolved:  "That 
they  considered  the  *  Rights  of  Man '  the  most  important  book  written 
on  reform."  For  praise  of  Paine  by  the  Manchester  Constitutional 
Society,  ibid.,  p.  134.  Similar  praise  from  the  Radical  Associations 
in  Norwich,  ibid.,  p.  146.  The  Corresponding  Society  urges  a  cheap 
edition  of  Paine,  ibid.,  p.  156. 

*  The  Public  Advertiser  estimates  on  February  21,  1792,  that  fifty 
thousand  copies  of  the  "  Rights  of  Man  "  had  been  sold. 

Conway,  the  biographer  of  Paine,  says  that  a  careful  contemporan- 
eous estimate  of  the  number  of  copies  sold  by  1793  was  upwards  of 
two  hundred  thousand.  (Conway,  Life  of  Paine,  i,  346.)  The  second 
part  was  issued  on  March  13,  1792.  On  the  second  of  July  of  the  same 
year  Paine  wrote  to  Washington  that  11,000  out  of  16,000  issued  had 
been  sold.  (Dictionary  of  National  Biography,  xliii,  73-)  A  two- 
penny edition,  translated  into  Gaelic,  had  a  wide  circulation  in  the 
Highlands.     (Mathieson,  Awakening  of  Scotland,  p.  124.) 
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called  forth/  It  is  indicated  by  venomous  hatred  of  Paine 
assumed  in  certain  aristocratic  quarters.  We  are  told  that 
it  was  fashionable  to  wear  "  Tom  Paine  "  shoe  nails,  that 
he  might  be  trampled  under  foot.  "  Tom  Paine  "  pitchers 
were  manufactured  bearing  painted  serpents  with  Paine's 
head  and  this  accompanying  inscription: 

"  Observe  the  wicked  and  malicious  man, 
Projecting  all  the  mischief  that  he  can." 

The  burning  of   Paine   in   effigy   was   a   common   sight," 

*  Among  them  were — A  rod  in  brine  for  a  tickler  for  Tom  Paine 
by  an  Oxford  graduate;  Various  Opinions  of  the  Philosophical  Re- 
formers Considered,  particularly  Paine's  Rights  of  Man,  by  Charles 
Hawry,  Vicar  of  Bampton,  ("  Monthly  iReview,"  vii,  1792,  p.  354,  says 
that  Hawry  has  generally  classified  all  reformers  as  fools,  madmen, 
heretics,  or  learned  Thebans)  ;  Notes  upon  Paine's  Rights  of  Man, 
1 791 ;  Reform,  a  farce,  modernized  by  Aristophanes,  and  published 
with  annotations  by  S.  Foote,  Jr.;  An  Examination  of  Mr.  Paine's 
Writings  by  William  Fox. 

Many  others  might  be  cited.  On  the  continent  the  "  Rights  of 
Man"  was  widely  known.  In  the  British  Critic  for  1797  (vol.  ix, 
p.  682),  a  book  is  reviewed  which  indicates  the  general  international 
interest  created  by  Paine's  publication.  It  is  entitled  Adam  Smith, 
Auteur  sur  la  richesse  des  nations  et  Thomas  Paine;  essai  de  critique 
public  dans  toutes  les  langues,  by  S.  A.  Joersson.  This  book  went 
through  many  editions. 

In  America  the  "  Rights  of  Man  "  received  favorable  comment  from 
Jefferson  and  other  prominent  men. 

Sir  Samuel  Romilly  said,  "  It  is  written  in  his  own  wild  but  forcible 
style;  inaccurate  in  point  of  grammar;  flat  where  he  attempts  wit, 
and  often  ridiculous  when  he  indulges  in  metaphors;  but  for  all  that 
full  of  spirit,  and  energy,  and  likely  to  produce  a  great  effect.  It  has 
done  that  a  good  deal  already,  and  in  the  course  of  a  fortnight  has 
gone  through  three  editions,  and  what  I  own  has  a  good  deal  sur- 
prised me,  has  made  converts  of  many  persons  who  were  before 
enemies  to  the  revolution.     (Romilly,  Autobiography,  p.  318.) 

2  For  the  burning  of  Paine  in  effigy  see  Conway,  Writings  of 
Paine,  ii,  226.  Paine  was  hung  also  in  Jersey  in  effigy,  with  the  red 
cap  of  liberty  and  the  "Rights  of  Man."  Sun,  Jan.  18,  1793-  The 
writer  of  the  day  assures  us  in  1792  that  "this  month  Thomas  Paine, 
author  of  the  'Rights  of  Man,'  etc.,  was  burned  at  most  of  the  towns 
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while,  on  the  other  hand,  celebrations  were  held  in  his 
honor.  ^ 

This  book  of  Paine's,  which  created  such  a  furore,  was, 
in  many  ways,  not  ultra-radical.  Many  people  at  present 
would  consider  it  conservative;  yet  after  its  appearance 
certain  good  folk  refused  to  open  it.  That  champion  of 
liberty,  Charles  James  Fox,  boasted  that  he  had  not  read 
the  second  part,  and  no  fewer  than  fifteen  members  of  his 
Whig  club,  out  of  respect  for  his  opinion,  destroyed  their 
copies.^  Why  this  intense  bitterness  of  spirit?  The  ques- 
tion is  easily  answered  when  Paine's  marvelous  style  is 
taken  into  account.  Matchless  for  the  purpose  in  hand, 
terse  and  epigrammatic,  his  homely  phrases  were  seized  on 
with  avidity  by  the  people  for  whom  he  wrote.  They  be- 
came catchwords;  household  proverbs;  verbal  banners  to 
flaunt  before  the  astonished  vision  of  a  comfortable  aris- 
tocracy and  a  contented  conservatism. 

Hardly  indeed  can  we  account  for  Paine's  ascendency 
on  any  other  ground.  He  is  not  more  extreme  than  the 
great  bulk  of  his  school,  neither  does  he  excel  the  abler  of 

and  considerable  villages  in  Northumberland  and  Durham."  For  a 
good  account  of  the  anti- Paine  propaganda  in  country  towns,  see 
Thomas  Poole  and  his  Friends,  by  his  daughter,  Mrs.  Henry  San- 
ford,  i,  34-37. 

'  Pame  was  not  fond  of  banquets  or  personal  display.  He  dis- 
liked public  speaking,  and  refused  to  attend  one  big  banquet  held  in 
his  honor  in  London.  In  1791,  however,  as  the  guest  of  a  banquet  of 
the  Revolution  Society,  much  to-do  was  made  over  him,  as  extracts 
from  the  following  song  will  indicate: 

"He  comes,  the  great  reformer  comes  1 

Cease,  cease  your  trumpets,  cease,  cease  your  drums ! 
Those  warlike  sounds  offend  the  ear, 
Peace  and  friendship  now  appear. 
Welcome,  welcome,  welcome,  welcome! 
Welcome,  thou  reformer,  here!" 
Conway,  Life  of  Paine,  i,  324. 
'  Oracle  and  Public  Advertiser,  May  9,  1797. 
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his  contemporaries  in  the  cogency  and  logic  of  his  reasoning. 
It  is  true  that  he  treated  with  scant  respect  many  cherished 
institutions  of  his  day;^  it  is  true  that  he  was  republican 
at  heart  and  a  believer  in  representative  democracy.  But 
so  likewise  were  most  of  his  fellow-radicals.  In  his  view 
of  history,  Paine  was  in  some  ways  more  conservative  than 
Burke,  while  his  theory  of  governmental  activity  and  func- 
tion would  at  the  present  time  be  considered  quite  old- 
fashioned.  Governmental  control  of  industrial  affairs  is 
not  even  intimated.  The  less  money  spent  by  the  govern- 
ment, the  better,  Paine  argued,  and  in  his  celebrated  letter 
to  Secretary  Dundas  ^  he  declared  that  Pitt  was  but  "  a 
school  boy  "  in  his  pride  at  raising  taxes.  A  real  political 
genius  would  only  take  pride,  he  intimates,  in  lessening 
the  supply  and  necessity  of  taxation.  Certain  suggestions, 
certain  hints  appear  in  the  "  Rights  of  Man "  which 
might  imply  an  extensive  system  of  governmental  educa- 
tion, labor  bureaus,  and  old-age  pensions,  but,  save  in  the 
proposal  of  pensions,  the  plan  outlined  is  fragmentary  and 
tentative;  even  in  the  matter  of  old-age  pensions  Paine  ex- 
pects to  accomplish  his  scheme  with  a  decreased  tax  rate. 

What  does  an  analysis  of  the  "  Rights  of  Man  "  show? 
Paine  is  as  expert  as  Burke  in  vituperation.  The  sins  of 
the  one,  if  they  do  not  cancel,  at  least  balance  the  sins  of 
the  other.  In  outlining  his  theories,  then,  we  will  afford 
him  the  same  courtesy  given  to  his  illustrious  rival.  Bursts 
of  temper  and  abuse  we  may  well  rule  out,  as  also  all  ideas, 
hypotheses  and  theories  which  are  not  pertinent  to  the 
main  thread  of  his  argument. 

1  "After  all,"  cries  Paine,  "  what  is  this  metaphor  called  a  crown ; 
or  rather  what  is  a  monarchy?  Is  it  a  thing?  Is  it  a  name — or  is  it 
a  fraud?  Is  it  a  contrivance  of  human  wisdom,  or  of  human 
craft  to  obtain  money  from  a  nation  under  pretence  of  fraud?" 
Paine,  Works,  II,  p.  366. 

2  To  Mr.  Secretary  Dundas,  Paine,  Works,  iii,  18. 
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The  "  Rights  of  Man  "  was  written  in  two  parts.  The 
first  part,  published  in  February,  1791,  is  a  direct  indict- 
ment of  Burke's  thesis;  scathing  and  bitter.  Freedom 
from  the  heavy  weight  of  antiquity  we  must  possess, 
maintains  the  author.  "  Vanity  and  presumption  of  gov- 
erning beyond  the  grave  is  the  most  ridiculous  and  insolent 
of  all  tyranny.  Man  has  no  property  in  man,  neither  has 
any  generation  property  in  the  generations  which  are  to 
follow.'*  The  French  nation  has  been  animated  by  this 
principle.  "The  Augean  stable  of  parasites  and  plunderers" 
across  the  channel  needed  a  revolution  and  in  cleaning  their 
house  the  French  have  done  well.  Violence  and  blood- 
shed accompanied  this  change,  but  who  was  responsible  for 
it  ?  The  aristocracy,  Paine  says,  plotted  against  the  revolu- 
tion, and  took  the  offensive,  and  as  for  heads  on  pikes  and 
other  unpleasant  spectacles,  have  not  all  the  conservative 
governments  of  Europe  long  made  such  sights  familiar? 
'"  Lay  then  the  axe  to  the  root,"  he  demands,  "  and  teach 
governments  humanity.  It  is  their  sanguinary  punishments 
which  corrupt  mankind."  Do  not  blame  the  people  for 
copying  their  example.^  This  running  defence  of  the 
French  revolution  need  not  detain  us  long,  nor  need  part 
one  of  the  *'  Rights  of  Man."  The  second  part,  published 
in  March,  1792,  combining  theory  and  practice,  tells  us 
what  we  care  to  know  most  about,  namely,  Paine's  diagno- 
sis of  contemporary  discontent  and  his  proposed  remedy. 

"  When  in  countries  that  we  call  civilized  we  see  age 
going  to  the  workhouse  and  youth  to  the  gallows,  some- 
thing must  be  wrong  in  the  system  of  government."  Why 
is  it,  Paine  continues,  "  that  scarcely  any  are  executed  but 
the  poor.  The  fact  is  a  proof  among  other  things  of  the 
wretchedness  of  their  position.  Bred  up  without  morals, 
and  cast  upon  the  world  without  prospects,  they  are  the 

*  Paine,  Rights  of  man,  Part  i,  passim. 
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exposed  sacrifice  of  vice  and  legal  barbarity.''  ^  The  basic 
evil  is  bad  environment  accompanied  by  poverty,  ''  lack 
of  education  for  the  young  and  a  decent  livelihood  for  the 
old,"  as  he  puts  it. 

Where  does  the  responsibility  for  this  state  of  affairs 
rest?  It  rests  with  the  government,  and  in  England  the 
government  is  thoroughly  bad.  Its  keynote  is  special  privi- 
lege. The  existence  of  chartered  corporations  which  con- 
trol the  membership  of  the  House  of  Commons  is  the  seat 
of  the  disorder.  These  charters  give  no  indication  of  lib- 
erty— quite  the  contrary.  *'  If  charters  were  constructed 
so  as  to  express  in  direct  terms  that  every  inhabitant  who 
is  not  a  member  of  the  corporation  shall  not  exercise  the 
right  of  voting,  such  charters  would  on  the  face  be  char- 
ters not  of  right,  but  of  exclusion."^  Paine  saw  clearly 
that  the  House  of  Commons  was  made  up  in  bulk  of  repre- 
sentatives of  these  special  privileges.  Not  otherwise  was 
it  with  the  House  of  Lords,  for  ''  it  amounts  to  a  combi- 
nation of  persons  of  special  interests.  No  better  reason 
can  be  given,"  he  said,  ''  why  the  house  of  legislature  should 
be  composed  entirely  of  men  whose  occupation  is  in  letting 
landed  property  than  why  it  should  be  composed  of  those 
who  hire,  or  brewers,  or  bakers,  or  of  any  other  separate 
class  of  men."  ^ 

Nor  is  this  a  matter  of  pure  theory.  In  practice  the  sys- 
tem works  poorly,  and  Paine  believes  that  British  finance 
affords  the  proof.  The  taxes  are  raised  in  an  unjust  man- 
ner, and  he  tells  us  why.*  Once  raised  the  money  is  fool- 
ishly spent,  and  Paine  again  tells  us  why,  presenting  at  the 
same  time  an  ideal  budget  which  demonstrates  concisely 
his  theory  of  the  functions  of  government.     He  estimates 

1  Paine,  Works,  ii,  462. 

^Ihid.,  ii,  465.  ^Ibid.,  ii,  468. 

^  For  a  discussion  of  the  incidents  of  taxation  see  ihid.,  ii,  471,  472. 
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that  there  remained  of  the  national  income,  after  deduct- 
ing the  interest  on  the  national  debt,  the  net  sum  of  eight 
million  pounds.  Of  this  sum  he  claims  that  "  five  hundred 
thousand  pounds  is  more  than  sufficient  to  defray  all  the 
expense  of  government,  exclusive  of  armies  and  navies."  ^ 
That  is,  from  this  sum  all  necessary  salaries  and  expenses 
of  administration  might  be  met.  Five  hundred  thousand 
more  pounds  would  provide  for  a  skeleton  navy;  an  equal 
sum  would  suffice  the  army.  Of  the  six  and  one-half  mil- 
lion pounds  which  remained  to  be  disposed  of,  four  million, 
or  one-half  the  total  revenue  of  the  country  he  assigns  to 
the  relief  of  the  poor  and  to  education.  This  he  would 
do  roughly  as  follows:  (i)  provision  to  be  made  for  two 
hundred  and  fifty  thousand  poor  families;  (2)  education 
to  be  provided  for  one  hundred  and  thirty  thousand  chil- 
dren; (3)  comfortable  pensions  granted  to  one  hundred 
and  forty  thousand  aged  people;  (4)  donations,  or  prem- 
iums, to  be  given  for  births  and  marriages,  together  with 
an  allowance  for  funeral  expenses  of  people  dying  out  of 
work  and  away  from  their  friends.  State  employment  and 
lodging-houses  ought  also  to  be  provided  for  workmen  in 
the  cities  of  London  and  Westminster. 

This  is  Paine's  plan.  He  is  not  very  felicitous  in  the  de- 
tails. He  apportions  the  money  unscientifically ;  that  given 
for  direct  poor  relief  is  altogether  too  large.  A  diminutive 
sum  is  given  to  the  state  labor  bureau.  This  bureau  is  evi- 
dently entirely  experimental,  and  yet  that  Paine  thought 
of  it  at  all  is  commendable.  Of  the  remaining  two  and  one- 
half  million  pounds,  Paine  would  spend  one  quarter  in 
pensioning  the  disbanded  officers  and  men  of  the  dimin- 
ished army  and  navy.^     Enough  would  be  left  to  warrant 

1  Paine,  Works,  ii,  482. 

2  Ibid.,  ii,  482.  Paine  calculates  that  as  this  money  grew  less  and  less 
with  the  diminished  number  of  pensioners  certain  special  taxes  might 
be  removed,  such  as  those  on  soap,  candles,  etc. 
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the  removal  of  the  tax  on  houses  and  upon  windows  which 
bears  heaviest  of  all  on  the  middle  class  of  people.  Re- 
move it  entirely,  and  we  are  left  with  a  balance  of  one 
million  pounds.  Any  number  of  ways,  he  tells  us,  may  be 
found  in  which  to  divide  this  money.  vSome  of  it  might 
go  to  underpaid  revenue  officers;  the  inferior  clergy  also 
ought  to  be  considered.  Incidental  expenditures  would 
probably  consume  what  remained. 

Having  spent  the  revenue,  Paine  now  explains  to  us  his 
ideal  basis  of  taxation.  He  aptly  remarks,  that  "  when 
taxes  are  proposed  the  country  is  aroused  by  the  plausible 
language  of  taxing  luxuries.  One  thing  is  called  a  luxury 
at  one  time,  and  another  at  another.  But  the  real  luxury 
does  not  consist  in  articles,  but  in  the  means  of  procuring 
them,  and  this  is  always  kept  out  of  sight."  ^  The  only 
fair  way  to  do,  he  argues,  is  to  levy  an  income  tax.  It 
should  be  a  progressive  income  tax,  for  not  only  would  the 
greater  income  be  produced  that  way  but  also  in  so  doing 
we  should  deal  a  blow  at  primogeniture.  Primogeniture, 
which  Paine  terms  "  an  attaint  upon  character,"  should  be 
done  away  with,  "  not  only  because  it  is  unnatural  and 
unjust,  but  because  the  country  suffers  by  its  operation. 
By  cutting  off  -the  younger  children  from  their  proper  por- 
tion of  inheritance,  the  public  is  loaded  with  the  expense  of 
maintaining  them,  and  the  freedom  of  election  violated  by 
the  overbearing  influence  which  this  unjust  monopoly  of 
family  property  produces."  Nor  is  this  all.  It  occa-sions  a 
waste  of  national  wealth.  Many  acres  of  rural  England 
are  rendered  unproductive  by  the  great  extent  of  parks 
and  chases  which  this  law  serves  to  keep  up,  and  this  at  a 
time  when  the  annual  production  of  grain  is  not  equal  to 
the  national  consumption.^ 

1  Paine,  Works,  ii,  496.  2  Hjid^^  {\^  500. 
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The  "  Rights  of  Man  "  contains  in  addition  valuable 
suggestions  for  the  furtherance  of  international  comity/ 
A  treaty  is  advocated  between  England,  France,  the  United 
States  and  Holland.  In  accordance  with  this  treaty  no  new 
ships  may  be  built  by  any  of  the  signatory  powers,  while 
their  existing  naval  establishments  are  to  be  reduced  to 
one-half  of  their  existing  strength.  "  If  men  will  permit 
themselves,"  he  says,  "  to  think  as  rational  beings  ought  to 
think,  nothing  can  appear  more  ridiculous  and  absurd  .  .  . 
than  to  be  at  the  expense  of  building  navies,  filling  them 
with  men,  and  then  hauling  them  out  into  the  ocean  to  see 
which  can  sink  each  other  the  fastest."  ^ 

Commerce  does  not  depend  upon  ships  of  war.  The 
prosperity  of  one  country  is  the  prosperity  of  another. 
Paine  knew  his  Adam  Smith.  Break  down  all  artificial 
barriers  is  his  plea.  Boundaries,  custom  houses,  national 
regulations,  all  impede  prosperity.  Peace  abroad,  economy 
and  generous  provision  for  the  poor  at  home,  comprise,  in 
short,  the  principal  articles  of  Paine's  political  philosophy.^ 

The  "  Rights  of  Man  "  brought  much  money  to  Paine 
with  which  he  was  very  generous.  Despite  the  fact  that  he 
was  living  in  comparative  poverty  at  the  time,*  he  turned 

*  Paine's  method  of  reducing  the  national  debt  is  omitted,  as  it  in- 
chides  some  technical  discussions.     Works,  ii,  504-507. 

^  Paine,  Works,  ii,  511.  The  four  nations  mentioned  are  to  see  to 
it  that  others  cease  from  building  warships. 

*  In  this  book  Paine  says  nothing  about  religion  which  could  be  of- 
fensive to  anybody — in  fact,  he  significantly  states  that  he  has  avoided 
the  subject  "because  I  am  inclined  to  believe  that  what  is  called  the 
present  ministry  wish  to  see  contention  about  religion  kept  up  to  pre- 
vent the  nation  turning  its  attention  to  subjects  of  government." 
{Works,  ii,  515.)  That  Paine's  republicanism  was  somewhat  inci- 
dental is  his  scheme  of  things,  is  indicated  by  his  defence  of  a  limited 
monarchy  in  the  French  Constitution. 

*  Conway,  Life  of  Paine,  i,  288. 
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over  to  the  London  Constitutional  Society  the  thousand 
pounds  which  he  obtained  from  royalties/  enabling  it  to 
scatter  copies  broadcast.  All  radicals  were  interested  in 
its  circulation.  Suggestions  were  made  for  abstracts  and 
abbreviated  editions.^  Copies  were  said  to  have  been  cir- 
culated in  all  shapes  and  sizes,  and  even  to  have  been  used 
for  the  wrapping  of  candy. 

Part  Two  was  in  particular  demand.  Paine  refused  an 
offer  of  a  thousand  pounds  from  his  publisher,  Chapman, 
for  he  feared  that  its  extensive  use  might  be  checked.^ 
He  need  have  had  no  fear  on  that  score.  No  book  of  its 
generation  had,  in  Great  Britain,  the  vogue  of  the  "  Rights 
of  Man." 

Other  political  writings  of  Paine  add  but  little  to  the 
radical  synthesis,  nor  did  they  vie  in  circulation  or  influ- 
ence with  the  "  Rights  of  Man."  "  Address  to  Ad- 
dressors  "  and  ''  A  Letter  to  Secretary  Dundas  "  we  have 
quoted  elsewhere.  "  Agrarian  Justice  "  does,  it  is  true,  lean 
far  more  towards  socialism  than  the  earlier  books.  It 
w^as,  however,  not  published  until  1797,  well  to  the  end  of 
our  period.  Nor  have  we  made  mention  of  "  The  Age  of 
Reason,"  the  authorized  edition  of  which  was  not  pub- 
lished until  1796.  It  was  promptly  suppressed  by  the 
government,*  and  its  influence  in  England  was  of  no  great 

1  State  Trials,  xxiv,  491. 

2  Ibid.,  XXV,  156. 

'  The  evidence  that  Chapman  desired  the  copyright,  either  to  change, 
or  to  suppress  the  book  entirely,  is  given  in  Conway,  Life  of  Paine, 
i,  30.  An  account  also  is  here  given  of  a  libellous  account  of  Paine's 
Hfe. 

*  A  poor  dealer  named  Williams  was  apprehended  for  selling  a  copy 
of  "  The  Age  of  Reason."  As  the  man  had  two  children  ill  with  the 
smallpox,  and  was  otherwise  distressed,  Erskine  was  said  to  have 
pleaded  in  vain  with  Wilberforce,  the  philanthropist,  and  Porteus, 
Bishop  of  London,  for  leniency. 
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moment  until  the  very  end  of  the  century.^  Much  maligned 
as  that  book  was,  and  interesting  as  an  analysis  of  it  might 
be,  its  study  is  omitted,  so  far  afield  is  the  work  from  the 
general  tenor  of  the  radicalism  of  our  period. 

Thomas  Paine  was,  from  many  points  of  view,  the  best 
known  international  figure  of  his  day.  Such  a  claim  seems 
at  first  sight  somewhat  exaggerated,  but  who  else  repre- 
sented as  he  did  three  nations?  Friend  of  Washington 
and  Jefferson,  champion  of  the  revolting  colonies,  his 
place  in  American  history  is  assured.  France  also  knew 
well  this  Americanized  Englishman.  He  bore,  as  her  repre- 
sentative, the  key  of  the  Bastille  to  Washington.  He  was 
also  a  member  of  the  French  convention,  and  an  influential 
member,  if  we  may  judge  from  his  speech  on  behalf  of  the 
French  king.  In  England,  too,  Paine  had  long  ceased  to  be 
the  poor  exciseman,  without  influence  and  without  friends. 
Between  the  American  and  the  French  revolutions  we  find 
him  visiting,  on  terms  of  familiarity,  Burke,  Portland, 
Fox,  and  other  Whig  leaders.-  Certainly  no  American  at 
this  time  received  a  warmer  welcome  in  England. 

Nor  did  Paine's  English  prestige  disappear  with  the 
publication  of  the  "  Rights  of  Man."  It  changed  its 
character,  it  is  true,  but  Paine  to  many  thousands  in 
Great  Britain  now  became  a  popular  hero,  where  before 
known  to  a  few  only  as  a  successful  bridge  builder  and 
pamphleteer.  And,  although  he  lived  in  London  very 
quietly  at  the  house  of  his  friend,  the  bookseller  Rick- 
man/  that  house  was  the  centre  of  attraction   for  God- 

*  The  nickname  "  devil's  disciple "  was  apparently  not  in  general 
usage  until  toward  the  end  of  the  century.  A  group  of  his  adherents  in 
Glasgow  were  known  as  the  "  Hell  Fire  Club."  Glasgow,  Past  and 
Present,  i,  249  (Glasgow,  1884). 

2  Conway,  Life  of  Paine,  i,  244. 

'  Rickman's  children  were  named  Paine,  Washington,  Franklin, 
Rousseau,  Petrarch,  Volney,    Ihid.,  i,  25. 
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win,  Horne  Tooke,  Romney,  Holcroft  and  others  of  like 
mind.  Quite  content  Paine  must  have  been,  for  he  was 
no  demagogue  who  longed  for  popular  applause.  Indeed, 
if  we  are  to  accept  the  testimony  of  Rickman,  Paine  was 
more  fond  of  a  quiet  conversation  and  a  game  of  dominoes 
than  of  general  society.^ 

Paine  was  not  to  stay  in  England  long.  In  1792,  acting 
on  the  advice  of  his  friends,  he  fled  to  France.  His  flight 
came  none  too  soon.  Twenty  minutes  after  he  sailed  from 
Dover,  orders  arrived  from  the  Home  Office  to  detain  him.^ 
The  English  government,  baffled  of  their  prey,  proceeded 
in  somewhat  silly  fashion  to  try  the  fugitive  for  a  sedi- 
tious libel.  The  trial  was  a  farce.  Erskine  made  a  noble 
effort  on  Paine's  behalf,  but  it  was  useless.  If  there  had 
been  any  question  of  the  verdict,  its  result  would  have  been 
guaranteed  by  a  letter  which  Paine  wrote  to  the  attorney- 
general.  The  letter  was  read  at  the  trial.  Paine  said  in  it : 
'*  The  time,  sir,  is  becoming  too  serious  to  play  with  Court 
prosecutions,  and  sport  with  national  rights.  .  .  .  That 
the  Government  of  England  is  as  great,  if  not  the  greatest 
perfection  of  fraud  and  corruption  that  ever  took  place 
since  governments  began,  is  what  you  cannot  be  a  stranger 
to;  unless  the  constant  habit  of  seeing  it  has  blinded  your 
sense.  But  though  you  may  not  chuse  to  see  it,  the  people 
are  seeing  it  very  fast,  and  the  progress  is  beyond  what 
you  may  chuse  to  believe.  Is  it  possible  that  you  or  I  can 
believe,  or  that  reason  can  make  any  other  man  believe, 
that  the  capacity  of  such  a  man  as  Mr.  Guelph,  or  any  of 
his  profligate  sons,  is  necessary  to  the  government  of  a 
nation?  I  speak  to  you  as  one  man  ought  to  speak  to  an- 
other; and  I  know  also  that  I  speak  what  other  people 

^  Conway,  Life  of  Paine,  i,  321. 

'  Gilchrist,  Life  of  William  Blake,  i,  95- 
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are  beginning  to  think."  ^  Do  anything  you  desirC; 
Paine  continues:  I  have  weightier  matters  on  hand, — and 
he  had.  The  king  of  France  was  soon  on  trial  for  his  life. 
Among  those  who  pleaded  for  him  was  the  much-execrated 
radical,  Thomas  Paine. 

Wollstonecraft  and  Paine  have  formulated  the  creed  of 
radicalism;  still  further  to  define  its  tenets,  we  should 
speak  briefly  of  Sir  James  Mackintosh  and  Jeremy  Ben- 
tham.  To  dismiss  the  work  of  Mackintosh  and  Bentham 
as  an  appendix  to  that  of  Wollstonecraft  may  seem  ques- 
tionable; yet  Mackintosh  was  but  half  a  radical,  and  his 
answer  to  Burke,  though  brilliant,  is  largely  a  refutation  of 
erroneous  statement  of  fact.  As  for  Bentham,  while  none 
can  question  his  radicalism  all  must  admit  that  his  work 
and  influence  belong  to  the  nineteenth  century. 

The  fiat  has  gone  forth  that  the  Vindiciae  Gallicae  of 
Sir  James  Mackintosh  is  the  ablest  reply  to  Burke  which 
history  records.  Let  us  admit  that  the  vindication  is  most 
beautifully  written.  Let  us  also  admit  that  it  contains  the 
most  lucid,  comprehensive  and  emphatic  expression  of  the 
radical  spirit  in  English  literature;  and  it  is  that  expres- 
sion so  fitly  supplementing  the  thought  and  argument  of 
our  two  previous  authors,  that  we  would  emphasize. 

Mackintosh  insisted  that  we  should  pay  more  attention 
to  reason  and  justice  and  less  to  tradition  and  custom.  He 
regarded  with  impatience  precedents  deduced  from  the 
good  old  days.  "A  pleader,"  he  said,  at  Old  Bailey, 
"  who  would  attempt  to  aggravate  the  guilt  of  a  robber  or 
murderer  by  proving  that  King  John  or  King  Alfred  pun- 
ished robbery  and  murder,  would  only  provoke  derision. 
A  man  who  should  pretend  that  the  reason  why  we  have 
the  right  to  property  is  because  our  ancestors  enjoyed  that 
right  four  hundred  years  ago  would  be  justly  condemned. 
1  State  Trials,  xxii,  405- 
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Yet  so  little  is  plain  sense  heard  in  the  mysterious  nonsense 
which  is  the  cloak  of  political  fraud  that  the  Cokes,  Black- 
stones  and  Burkes  speak  as  if  our  right  to  freedom  de- 
pended on  our  ancestors. 

"  In  common  cases  of  humanity  we  would  blush  at  such 
an  absurdity.  No  man  would  justify  murder  by  its  anti- 
quity, or  stigmatize  benevolence  for  being  novel.  The 
genealogist  who  should  emblazon  the  one  as  coeval  with 
Cain,  or  stigmatize  the  other  as  upstart  with  Howard, 
would  be  disclaimed  even  by  the  most  frantic  partisan  of 
aristocracy.  This  Gothic  transfer  of  genealogy  to  truth 
and  justice  is  peculiar  to  politics.  .  .  .  Justice  and  liberty 
have  neither  birth,  youth,  race  or  age.  It  would  be  the 
same  absurdity  to  assert  that  we  have  the  right  to  freedom 
because  the  Englishmen  of  Alfred's  reign  were  free,  as 
three  and  three  are  six  because  they  were  so  in  the  reign 
of  Ghengis  Khan."  ^ 

Mackintosh  perceived  with  very  clear  vision  that  radi- 
calism must  face  the  future  rather  than  the  past.  In  this 
matter  he  even  out-radicaled  Thomas  Paine,  for  Paine, 
though  rarely  rivaled  in  independence  of  spirit,  thought 
it  wise  to  justify  freedom,  not  indeed  from  Alfred's  reign, 
but  from  an  even  earlier  period,^  while  the  pages  of  other 
radical  writers  bristle  with  inferences  and  arguments 
drawn  from  the  reigns  of  King  Alfred  and  Henry  VII, 
to  say  nothing  of  the  glorious  revolution  of  1688,  to  the 
befuddling  of  their  thought  and  the  weakening  of  their 
argument. 

Mackintosh,   then,   wasting  no  time  in  appeals  to  an- 

1  Vindiciae  Gallicae,  p.  304. 

2  Paine,  Works,  ii,  304.  Paine  said  that  the  only  trouble  with  those 
who  argued  from  history  about  the  freedom  of  man  was  that  they 
did  not  go  far  enough  back  in  history.    He  himself  began  with  Adam. 
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tiquity,  outlines  the  radical  position.  It  is  not  a  matter  of 
theory  at  all,  he  argues;  certain  abuses  exist  in  Great 
Britain;  they  should  be  done  away  with.  Our  complaints 
are  not  chimerical.  The  point  at  issue  is  simply  a  question 
of  fact.  We  are  boldly  challenged,  he  says,  "  to  produce 
our  proofs.  .  .  .  Most  unfortunately  for  us,  most  unfor- 
tunately for  the  country,  these  proofs  are  too  ready  and 
too  numerous.  .  .  .  We  find  them  in  that  monumental 
debt  the  relique  of  vvaste  and  unprofitable  wars.  W^e 
find  them  in  the  black  and  bloody  list  of  persecuting  sta- 
tutes that  are  still  suffered  to  stain  our  code.  We  find 
them  in  the  ignominious  exclusion  of  great  bodies  of  our 
citizens  from  public  trusts."  ^  And  to  complete  the  list  of 
abuses  which  Mackintosh  enumerates,  he  mentions  the 
criminal  code;  the  lack  of  representative  government;  the 
efforts  to  suppress  and  stifle  public  opinion ;  The  Test  Act, 
and  all  anti-Catholic  laws;  the  renmant  of  feudalism  still 
extant  in  Scotland;  and  finally  the  excise  laws,  which  he 
claimed  greatly  hindered  the  manufacturing  interests. 

The  ''Vindications"  were  published  in  April,  1791.  Mack- 
intosh was  at  that  time  twenty-six  years  old.  No  special 
success  had  hitherto  attended  his  life.  His  father,  too 
poor  to  educate  the  boy  for  the  Bar,  assisted  him  in  ob- 
taining a  medical  degree,  but  at  Edinburgh,  Mackintosh  was 
more  interested  in  philosophy  and  politics  than  in  medicine. 
He  drifted  to  London,  attended  political  meetings,  and 
wrote  this  reply  to  Burke.  It  proved  to  be  the  making  of 
Mackintosh.  The  "  Vindications  "  went  through  three  edi- 
tions within  the  year,  and  a  generous  publisher  willingly 
paid  the  author  several  times  over  the  thirty  pounds  bar- 
gained for.  Employment  came  immediately  in  the  news- 
paper world.  The  admiration  of  Mackintosh  for  the  French 
Revolution,  however,  soon  waned.   He  became  a  lawyer  and 

^  Vindiciae  GalUcae,  passim. 
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a  prominent  government  official,  and  we  find  him  on  good 
terms  with  Burke.  In  fact,  in  1797,  he  pubHcly  denounced 
the  principles  of  the  revolution,  but  nevertheless,  through- 
out a  long  public  life,  he  remained  in  practice  steadfastly 
on  the  radical  side/ 

If  Mackintosh  gives,  with  charming  literary  apprecia- 
tion, an  epitome  of  the  radical  spirit,  the  definite  practical 
application  of  radicalism  to  social  reform  appears  more 
prominently  in  the  writings  of  another  author. 

Part  and  parcel  of  the  radical  attack  came  a  scathing 
denouncement  of  England's  legal  system.  Upon  no  point 
were  the  radicals  more  united.  The  delays  of  the  civil 
procedure;  the  barbarities  of  the  criminal  code;  the  harsh 
and  inhuman  treatment  of  prisoners  attracted  alike  the 
attention  of  all  reformers.  Against  the  stupid  brutalities 
of  the  English  prison,  humanitarianism  arose  in  special 
revolt,  and  upon  that  subject  was  focussed  the  life-long 
efforts  of  John  Howard  and  the  analytical  brilliance  of 
Jeremy  Bentham.  John  Howard's  epoch-making  book, 
"  The  State  of  the  English  Prisons,"  had  been  published 
in  1777,  and  in  1790  the  philosopher  died.  To  do  more 
than  to  mention  his  work  would  exceed  the  limit  of  this 
treatise. 

The  views  of  Bentham  are  explained  in  his  "  Panopti- 
con." ^  This  book  has  borne  the  brunt  of  much  ridicule. 
In  reading  the  first  sentence,  "  Morals  reformed — health 
preserved — instruction  diffused — public  burdens  lightened 
— economy  seated  as  it  were  upon  a  rock — the  gordian  knot 
of  the  poor  laws  not  cut,  but  untied — all  by  a  simple  idea 

*  After  serving  in  an  official  position  in  India,  Mackintosh  became 
a  member  of  the  House  of  Commons,  and  sturdily  resisted  the  re- 
actionary policy  of  the  government  in  the  first  quarter  of  the  nine- 
teenth century. 

2  Bentham,  The  Panopticon,  or  the  Inspection  House,  1791. 
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in  architecture,"  we  can  scarcely  doubt  that  the  author 
has  a  somewhat  sanguine  temperament.  We  might  even 
suspect  that  his  plan  was  in  many  respects  chimerical,  and 
so,  to  some  extent,  it  was.  Bentham  is  over-sanguine  about 
his  ideal  prison-house  which,  by  its  construction,  would 
make  light  and  air  possible  in  every  cell,  while  providing 
at  the  same  time  for  the  inspection  of  the  entire  building 
by  one  keeper,  stationed  in  the  centre.  In  this  architectural 
device  as  such  we  have  no  direct  interest.  Indeed,  for  the 
Panopticon  as  a  building  we  care  nothing.  But  it  was 
more  than  a  building.  It  was  a  building  governed  by  cer- 
tain principles.  Those  principles  were  at  once  so  just, 
so  practical,  so  humane,  that  they  cannot  but  command 
our  admiration. 

Four  different  theories  of  Bentham's  regarding  the 
treatment  of  the  prisoners,  particularly  merit  attention. 
First,  he  believed  that  the  prisoner  should  be  rationally 
employed.  The  compulsory  labor  required  should  be  al- 
ways, if  possible,  of  two  different  kinds,  for  variety  would 
make  the  work  less  irksome.  "  Occupation,"  he  said,  "  is 
in  itself  sweet  in  comparison  to  enforced  idleness."  ^  Al- 
though believing  that  work  should  be  compulsory,  Bentham 
would  not  have  it  oppressively  hard.  He  considered  it  bad 
for  all  concerned,  both  financially  for  the  government,  and 
physically  for  the  prisoner.  Financially,  to  employ  prison- 
ers in  beating  hemp,  rasping  logwood  and  chopping  rags 
is  very  uneconomical,  for  the  work  can  be  done  more 
cheaply  by  machines ;  ^  and  the  prisoner  himself  will  simply 
be  more  brutalized  than  before  by  a  monotonous  routine. 

In  the  second  place  Bentham  demanded  a  decent  food 

^  Bentham,  Works,  iv,  144. 

'  Aside  from  machinery,  animals  could  provide  this  power  better 
than  men,  he  tells  us,  and  in  a  long  footnote  he  discusses  the  use  of 
elephants  in  a  treadmill.    Ibid.,  iv,  145. 
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supply  for  his  Panopticon.  He  believed  that  not  enough 
food  was  ordinarily  given  for  the  support  of  the  body, 
and  he  quoted  Howard  to  the  effect  that,  in  a  certain 
prison  in  1788,  ''everybody  is  sick;  they  always  will  be, 
for  they  are  slowly  starving."  To  prove  the  laxness  of  the 
law  in  this  regard,  Bentham  quoted  from  the  National 
Penitentiary  Code  as  follows :  "  Every  offender  is  to  be 
sustained  with  bread,  and  any  coarse  meat  or  inferior  food, 
and  water  or  small  beer."  "  For  humanity,  for  health  and 
for  comfort,  what  does  this  do?  "  cried  Bentham.  "  Noth- 
ing. In  what  respects  can  the  prisoners  be  the  better  for 
this  article?  None.  What  says  it?  That  the  food  shall 
be  sufficient?  No!  That  it  shall  be  wholesome?  No! 
Not  even  as  much  as  that.  What  then?  That  bread  shall 
form  a  part  of  it.  They  are  to  have  what?  Bread  and 
something  besides.  What  is  that  something  to  be?  Is  it 
to  be  meat  at  all  events  ?  No !  But  either  meat,  so  that  it 
be  coarse,  or  anything  else  whatever,  so  that  it  be  of  an 
inferior  kind!  Inferior  to  what?  That  the  statute  has  not 
told  us,  and  it  would  have  been  rather  difficult  for  it  to 
have  told  us."  ^  Great  care  should  be  taken,  says  Ben- 
tham, that  the  law  provide  wholesome  and  sufficient  food. 
Health  also  is  essential.  To  insure  health  we  must  have 
cleanliness.  Bathing  is  to  be  insisted  upon.  Shirts, 
breeches,  blankets  and  sheets  must  be  frequently  laundered. 
Between  physical  and  moral  delicacy  he  assures  us  a  con- 
nection has  been  observed  which,  though  fathered  by  the 
imagination,  is  far  from  being  imaginary.  Washing  is  a 
holy  rite,  and  those  who  dispute  the  spiritual  efficacy  will 
not  deny  its  physical  use.^  Furthermore,  we  must  have 
not  only  cleanliness  but  also  exercise.  To  secure  this  he 
advocated  walking  in  a  wheel  or  treadmill.  This  wheel 
would  be' erected  on  the  outside  of  the  Panopticon  with 

1  Bentham,  Works,  iv,  i55-  ^  Ibid.,  iv,  158. 
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covered  flaps  of  canvass  to  pull  down  in  inclement  weather. 
Bentham,  indeed,  instructed  his  architects  to  provide  for 
big  windows  in  all  the  cells.  Glass  costs  no  more  than 
stone  walls,  he  wrote,  and  is  far  more  satisfactory.  There 
must  be  also  an  abundant  water  supply  in  each  individual 
cell ;  and  by  a  very  complicated  heating  plant  an  even  tem- 
perature is  to  be  maintained  throughout  the  year. 

Finally,  Bentham  devised  by  his  plan  a  solution  of  the 
ex-convict  problem.  He  believed  that  convicts  should  have 
four  options  after  serving  a  term  in  the  Panopticon:  (i) 
they  might  enter  the  land  service;  (2)  they  might  enter 
the  sea  service  for  life;  (3)  have  security  given  for  their 
good  behavior  by  relatives,  friends  or  bondsmen,  to  whom 
they  should  be  under  certain  obligations;  (4)  enter  a  kind 
of  subsidiary  Panopticon.  This  establishment  would  be 
run  on  the  Panopticon  principle.  It  would,  however,  in- 
sure greater  liberty  to  the  occupant,  though  not  entire  free- 
dom. For  instance,  he  might  marry,  if  he  wished,  and 
carry  on  a  trade  for  which  the  government  would  provide.^ 
It  was  a  cardinal  tenet  of  Bentham's  faith  that  the 
future  of  the  criminal  is  an  obligation  which  society  must 
recognize.  The  criminal  should,  if  possible,  be  reformed, 
and  never  is  he  to  be  treated  like  a  brute. 

The  fact  that  Bentham's  imagination  ran  riot  in  the 
planning  of  details  in  no  way  detracts  from  his  humane  and 
rational  apprehension  of  the  essential  postulates  of  pen- 
ology. Very  dear  to  him  was  this  scheme  of  the  Panop- 
ticon. Although  he  was  writing  several  of  his  most  im- 
portant books  ^  at  this  time,  or  shortly  after,  he  kept 
the  Panopticon  always  in  view,  and  even  after  it  had  been 
partially  adopted  without  success,  Bentham  insisted  that 
the  hatred  of  King  George  was  alone  responsible  for  the 
failure. 

1  Bentham,  Works,  iv,  166. 

'  The  Truth  Against  Ashurst,  written  in  1792,  but  not  published  un- 
til 1822.    A  Protest  against  the  Law  of  Taxes,  published  in  1795. 


CHAPTER  IV 

The  Development  of  the  Radical  Platform 

GODWIN  ON  property  ;  spence  on  land  nationalization  ,*: 

GERRALD  ON  WAR;  FREND  ON  THE  CHURCH;  BAR- 
LOW ON  THE  administration  OF  THE  LAW; 
THELWAL  ON  INJUSTICE 

The  most  radical  book  of  the  decade  was  written  by  a 
slender  dissenting  minister  of  gentle  manners  and  quiet 
habits.  The  author  was  William  Godwin,  and  his  book  he 
called  "  Political  Justice."  On  its  preparation  was  lavished 
all  the  erudition  and  enthusiasm  which  profound  reading 
and  scholarly  instincts  could  afford. 

Godwin  had  some  years  previously  given  up  the  ministry 
for  uninterrupted  literary  work.  While  at  his  labors  it 
was  his  custom  to  arise  at  five  in  the  morning  and  to 
work  with  constant  assiduity  until  midnight.  He  had  no 
time,  inclination  or  money  for  pleasure,  for  only  with  the 
strictest  economy  was  he  able  to  follow  out  his  plan,  and, 
save  for  the  attendance  of  an  old  woman  to  cook  his  chop, 
he  altogether  dispensed  with  service.  Finally,  in  1792,  the 
child  of  his  brain,  ''  Political  Justice,"  made  its  appear- 
ance. It  was  a  large  volume  divided  into  two  books,  con- 
taining a  total  of  somewhat  over  five  hundred  pages.  The 
plan  and  scope  were  surprisingly  extensive,  and  surpris- 
ingly revolutionary  as  well.  In  it  Godwin,  the  ex-clergy- 
man, argues,  and  argues  emphatically,  iti  favor  of  a  com- 
plete state  of  anarchy,  with  the  usual  concomitant  condi- 
104  [104 
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tions  that  civil  institutions,  laws,  penalties,  private  prop- 
erty and  government  should  cease  to  be. 

Though  forcefully  and  logically  written,  the  book  had 
comparatively  little  popular  interest.  This  was  due  to 
two  causes.  In  the  first  place,  Godwin's  style,  more  or  less 
desiccated — or,  in  its  most  favorable  light,  extremely  dis- 
passionate— is  not  such  as  would  attract  the  public  imagi- 
nation. He  is  quite  philosophical  throughout ;  never  angry ; 
never  abrupt;  anxious  and  insistent  upon  qualifying  and 
defining  with  scholastic  zeal  his  statements  and  ideals. 
Secondly,  his  book  sold  for  three  guineas.  Three  thousand 
copies  were  shortly  disposed  of,  it  is  true,  and  for  them 
Godwin  received  in  royalties  a  thousand  guineas.  Never- 
theless, this  sale  was  confined  very  largely  to  the  wealthier 
classes.  Poorer  folk  scarcely  knew  of  its  existence,  and 
this  the  government  recognized  for  they  never  brought  an 
action  against  Godwin  or  suppressed  his  book.^  Compared 
with  Godwin,  Paine  was  a  conservative,  but  Godwin,  the 
philosopher,  was  harmless ;  Paine,  the  voicer  of  discontent, 
a  dangerous  enemy. 

Uninfluential  though  this  book  was  with  the  great  body 
of  the  nation,  no  survey  of  the  radicalism  of  its  day  would 
be  complete  without  it.  Godwin  had  many  friends  among 
the  younger  radicals ;  indeed,  he  was  one  of  their  number," 
and  with  his  friends  his  influence  and  prestige  were  not 
negligible.^    Furthermore,  Godwin's  arguments  concerning 

1  The  British  Critic  for  July,  1793,  said :  "A  much  heavier  fate  than 
persecution  awaits  him,  and  one  for  which  perhaps  his  mind  is  not 
equally  prepared;  the  worst  that  can  attend  ambitious  authorship  of 
system-making,  neglect.  Two  bulky  quartos  contain  too  much  reading 
to  be  popular;  and  one  pound  sixteen  is  too  serious  a  sum  for  any 
man  to  give." 

2  Godwin,  Political  Justice,  ii,  218. 

'  And  his  influence  was  lasting,  for  Shelley  acknowledged  in  his 
later  years  that  practically  all  of  his  radicalism  had  been  inspired  by 
his  father-in-law. 
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private  property,  closely  knit  and  cogently  stated,  may  well 
be  reproduced  as  embracing  everything  which,  from  the 
radical  viewpoint,  may  be  urged  against  that  institution. 

The  subject  of  private  property,  he  said,  "  is  the  key- 
stone that  completes  the  fabric  of  political  justice."  And 
Godwin  believed  that  the  institution  of  private  property 
was  absolutely  wrong.  In  his  own  words,  "  with  grief 
must  it  be  confessed  that  however  great  are  the  evils  that 
are  produced  by  monarchies  and  courts,  by  the  imposture 
of  priests,  and  the  inequalities  of  the  criminal  law,  all  these 
are  imbecile  and  impotent  compared  with  the  evils  which 
arise  out  of  the  established  administration  of  property."  ^ 

Private  property,  claimed  Godwin,  brought  about  five 
great  evils.  The  first  of  these  was  the  lack  of  an  inde- 
pendent spirit.  "  Accumulation  brings  home,"  he  said, 
"  a  servile  and  a  truckling  spirit."  And  for  illustration 
he  selected  the  fawning  pauper,  the  submissive  servant  and 
the  obsequious  shopkeeper.  *'  Observe  the  tradesman,  how 
he  studies  the  passions  of  his  customers,  not  to  correct  but 
to  pamper  them.  The  vileness  of  his  flattery  and  systematic 
constancy  with  which  he  exaggerates  the  merits  of  his 
commodities."  The  age  of  chivalry  is  not  gone.  The  feudal 
spirit  still  survives,  that  reduces  the  great  mass  of  mankind 
to  the  rank  of  slaves  and  cattle  for  the  service  of  a  few.^ 
In  the  second  place,  the  constant  projection  of  property 
before  the  vision  of  mankind  as  the  most  desirable  of  all 
objects  led  man  astray  and  perverted  his  judgment.  God- 
win was  pursuaded  that  "  the  ostentation  of  the  rich  per- 
petually goaded  the  spectator  to  the  desire  of  opulence."  * 
Of  what  use  was  it,  he  argued,  to  instruct  the  child  in  in- 
tegrity and  unselfishness  when,  as  soon  as  he  enters  the 

'^Political  Justice,  n,  218.     The  reference  to  the  age  of  chivalry  is 
obviously  an  ironical  reference  to  Burke's  use  of  the  term. 
'  Ihid.,  p.  219. 
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world  and  inquires  "  *Why  is  this  man  honored  ?'  the  ready 
answer  is,  '  Because  he  is  rich.'  If  he  inquire  further  why 
he  is  rich,  the  answer  is,  in  most  cases,  from  the  accident  of 
birth,  or  from  a  minute  and  sordid  attention  to  the  cares  of 
gain."  ^  This  glorification  of  property  Godwin  pronounced 
much  more  serious  than  the  swollen  pension  roll  of  the  gov- 
ernment, for  "  hereditary  wealth  "  he  believed  to  be  "  a 
premium  paid  to  idleness,  an  immense  annuity  expended 
to  maintain  mankind  in  brutality  and  ignorance."  Con- 
tinuing his  argument,  Godwin  held  that  private  property 
retarded  not  only  the  development  of  genius  but  the  growth 
of  intelligence  as  well,  for  property  either  surfeited  those 
who  held  it,  or  by  its  unequal  distribution  compelled  others 
to  spend  their  days  in  sordid  cares.^  The  fifth  charge  in 
the  indictment  was  that  property  created  the  chief  causes 
of  crime;  for  "  the  true  crime,"  he  declared,  ''  in  every  in- 
stance is  in  the  selfish  and  partial  propensities  of  men  think- 
ing only  of  themselves,  and  despising  only  the  emoluments 
of  others ;  and  of  these  the  rich  have  their  share.^ 

Since  private  property,  then,  is  wrong  in  theory,  God- 
win proposes  its  abolition.  This,  he  urges,  would  come 
about  by  a  changed  attitude  of  public  opinion.  He  does 
not  desire  or  expect  that  any  compulsion  will  be  necessary.* 
As  an  exceptional  means  the  law  might  be  invoked  for  this 
happy  consummation.  Presumably,  however,  a  revolution 
of  opinion,  and  a  just  estimate  of  wealth,  will  do  it  more 
effectually.  Godwin  does  not  think  that  much  difficulty 
will  be  met  with.     He  reviews,  in  his  ultra-logical  fashion 

^Political  Justice,  ii,  220.  ^ Ibid.,  ii,  221. 

'  Ibid.,  ii,  223.  It  is  characteristic  of  Godwin  that  in  this  matter  of 
the  bearing  of  property  on  crime,  the  whole  question  is  discussed  on 
very  philosophical  grounds,  quite  apart  from  the  interest  of  the  or- 
dinary citizen. 

*  Political  Justice,  ii,  210. 
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the  principal  obstructions.  "  The  frailty  of  the  human 
mind,"  he  affirms,  is  more  an  apparent  than  a  real  objec- 
tion. *'  To  sell  all  that  thou  hast  and  give  to  the  poor,"  he 
insists  is  rather  practical.^  For  as  soon  as  the  ideal  changes 
its  character  and  is  transformed,  no  man  will  care  for  pos- 
sessions. 

The  question  of  permanence  gives  him  no  trouble.  A 
purer  theory  of  happiness  is  going  to  supplant  the  existing 
attitude  of  society.  If  the  equality  sought  for  were  intro- 
duced by  a  magistrate  or  by  authority,  doubtless  it  would 
not  endure.  But  equality  coming  from  general  consent 
has  a  far  more  permanent  value.^  Neither  will  the  allure- 
ments of  sloth  be  a  destructive  influence.  Mankind  will  not 
care  for  as  many  luxuries,  and  furthermore,  inasmuch  as 
everybody  will  do  his  share  of  labor,  but  very  little  time 
will  be  demanded  of  the  individual.^  The  further  criti- 
cism of  his  ideas  embodied  in  the  theory  that  the  benefits 
of  luxury  had  increased  the  value  of  our  civilization,  he 
meets  with  the  parry  that  luxury,  while  conferring  benefits, 
does  so  only  temporarily,  and  that  the  transition  stage 
where  that  is  done  is  now  past.  Finally,  when  told  that 
the  destruction  of  property  rights  renders  society  rigid 
and  inflexible,  Godwin  replies  that  he  has  no  notion  at  all 
of  men  eating  in  a  common  hall;  quite  the  reverse,  for  he 
hoped  that  more,  not  less,  liberty  would  result  from  a 
rational  understanding  of  its  nature. 

Perhaps  no  more  attractive  or  quaint  figure  is  to  be  met 
with  among  the  radical  reformers  than  Thomas  Spence. 
Spence  was  a  one-idea  man,  and  that  idea  was  land  nation- 

1  Political  Justice,  ii,  225.  2  ijjid,^  ii,  229. 

3  Ibid.,  ii,  233.  Godwin  calculated  that  one-half  hour  a  day  employed 
in  manual  labor  by  every  member  of  society  would  sufficiently  sup- 
ply the  whole  with  necessaries. 
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alization.  To  Spcnce  land  nationalization  and  the  millen- 
nium were  synonymous.  Through  the  storm  and  stress  of 
a  long,  hard  life,  he  clung  with  determination  to  this  ideal; 
and  so  absorbed  was  he  in  this  theory  that  his  friends 
thought  him  more  or  less  childish,^  and  paid  far  less  atten- 
tion to  his  Utopias  than  they  deserved.  The  government, 
on  the  contrary,  believed  him  to  be  a  dangerous  man, 
dogged  his  footsteps  with  spies,  and,  from  time  to  time, 
put  him  in  prison,  a  persecution  which  confirmed  Spence's 
faith  in  the  eternal  justice  of  his  cause. 

Spence  early  in  life  was  a  teacher,  and  a  member  of  the 
Philosophical  Society  of  Newcastle.  Before  this  Society 
he  presented  his  famous  plan  for  social  amelioration  as 
early  as  1775.  Spence  was  promptly  expelled  from  the 
Society.^  He  left  Newcastle,  and  settled  in  London  where 
he  set  up  a  shop.  It  was  a  peculiar  shop;  in  it  the  pro- 
prietor earned  his  living  by  selling  salops,  but  his  heart 
lay  in  a  side  line  which  he  carried,  namely,  books.  The 
book  chiefly  recommended  in  the  time  of  the  French 
Revolution  by  this  curious  merchant  was  familiarly  known 
as  "  Spence's  Plan."  ^  In  reality  it  was  nothing  more  or 
less  than  a  reprint  of  his  famous  lecture.  To  circulate  this 
lecture,  or  plan,  extensively,  Spence  was  prepared  to  make 
any  sacrifice.  The  **  Plan  "  was  sold  at  the  ridiculous  price 
of  a  half-penny  per  copy.  For  purposes  of  advertisement 
this  unique  scheme  was  adopted :  copper  medals  were  struck 

^  Wallas,  Life  of  Francis  Place,  p.  62. 

2  According  to  the  Dictionary  of  National  Biography,  liii,  38,  Thomas 
Spence  was  expelled,  not  for  writing  his  lecture,  but  for  hawking  it 
around  the  streets.  Spence  however  claimed  that  he  was  expelled  for 
writing  it,  and  his  position  is  substantiated  by  Davidson  in  his  Land 
for  the  Landless,  p.  6,  and  by  Adler  in  his  Introduction  to  Spence. 

»  The  official  title  was  "  On  the  Mode  of  Administering  the  Landed 
Property  of  the  Nation  as  a  Joint  Stock  Property  in  Parochial 
partnership  by  Dividing  the  Rent." 
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by  the  order  of  Spence,  bearing  on  one  side  the  words, 
"  Spence's  Glorious  Plan  is  Parochial  Partnership  without 
Private  Landlordism,"  while  on  the  other  side  was  en- 
graved, "  This  Plan  will  Produce  Everlasting  Peace  and 
Happiness,  or,  in  fact,  the  Millennium."  These  medals, 
the  same  size  as  copper  pennies,  would,  from  time  to  time, 
be  thrown  from  his  windows  by  the  handful.  They  served 
indeed  to  advertise  his  ''  Plan,"  and  also  his  eccentricities. 

According  to  Spence's  scheme  there  was  to  be  no  more 
private  property  in  land.  All  of  Great  Britain,  he  held 
should  be  owned  by  the  people  in  common  instead  of  by 
individuals.  The  title  to  the  soil  was  not  to  rest  with 
the  state,  but  with  the  different  parishes  of  the  United 
Kingdom.  He  proposed  that  a  national  law  should  be 
passed,  by  which,  on  a  day  appointed,  it  might  be  legal  for 
the  inhabitants  of  each  parish  to  meet  and  to  take  pos- 
session of  "  their  long-lost  right  to  the  soil."  "  The  land, 
with  all  that  appertains  to  it,  is  in  every  parish  made  the 
property  of  the  corporation  or  parish,  with  as  ample  power 
to  let,  repair,  or  alter  any  part  thereof  as  a  lord  of  the 
manor  enjoys,  over  his  lands,  houses,  etc. ;  but  the  power 
of  alienating  the  least  morsel  in  any  manner  from  the 
parish  either  at  this  or  at  any  other  time  is  denied."  ^ 

Rent,  however,  is  not  to  be  abolished.  It  is  to  be  paid 
to  the  parish  instead  of  to  the  landlord.  Part  then  is  to 
be  given  to  the  national  government  in  lieu  of  general  tax- 
ation, the  rest  is  to  be  used  by  the  parish  "  in  maintaining 
and  relieving  its  own  poor  and  people  out  of  work;  in 
paying  the  necessary  officers  their  salaries ;  in  building,  re- 
pairing and  adorning  its  houses,  bridges  and  other  struct- 
ures; in  making  and  maintaining  convenient  and  delight- 
ful streets,  highways  and  passages,  both  for  foot  and  car- 

1  Spence,  The  Meridian  Sun  of  Liberty,  p.  8.  For  the  parish  to  give 
land  aw  ly,  Spence  maintains,  is  as  horrible  as  selling  children. 
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riages;  in  making  and  maintaining  canals  and  other  con- 
veniences for  trade  and  navigation ;  in  planting  and  taking 
in  waste  grounds ;  in  providing  and  keeping  up  a  magazine 
of  ammunition,  and  all  sorts  of  arms  sufficient  for  all  the 
inhabitants  in  case  of  danger  from  enemies;  in  premiums 
for  the  encouragement  of  agriculture,  or  anything  else 
thought  worthy  of  encouragement."  Once  this  was  ac- 
complished, all  taxation  apart  from  rent  could  be  done 
away  with.  Freedom  of  trade  and  commerce  would  be 
assured,  and  the  bane  of  special  privilege  would  be  lifted 
forever. 

There  were  various  other  features  of  the  scheme.  The 
possibilities  of  his  idea,  indeed,  Spence  elaborated  with 
considerable  fulness  and  naivete.  But  the  story  of  the  re- 
formed parish  of  Bees,  with  its  old  landlords.  Lord  and 
Lady  Drone,  and  all  the  little  Drones,  working  busily  away 
in  their  reformed  life,  is  apart  from  our  purpose.  Suf- 
fice it  to  say,  that  Spence's  theory  is  considered  by  many 
as  the  father  of  the  Henry  George  system  of  the  Single 
Tax. 

As  the  years  went  by  Spence  sold  fewer  salops,  and  more 
books.  By  1793,  his  shop,  apparently,  was  a  bookshop  pure 
and  simple.  He  named  it  the  "  Hive  of  Liberty."  On 
every  publication  going  out  from  his  door  was  inscribed 
the  motto,  "The  Hive  of  Liberty,  8  Turnstile  Street, 
Holborn."  From  the  ''  Hive  "  was  published  throughout 
1793,  1794,  and  1795  the  periodical  "  Pig's  Meat,  or 
Lessons  for  the  Swinish  Multitude."  Also  the  famous 
lecture,  refurbished,  was  published  again  in  1793,  and  still 
once  more  in  1796,  as  "The  Meridian  Son  of  Liberty."^ 
For  this  Spence  went  to  jail.  Nevertheless,  there  appeared 
in    1805,  ^  "  Constitution,  or  Spensonian  Declaration  of 

1  George  Adler,  Der  altere  Englische  Sozialismus  und  Thomas 
Spence.  p.  21. 
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Rights."     With  these  ideas  Spence  busied  himself  to  the 
last  day  of  his  life.^    He  died  in  1814. 

The  spirit  of  militarism,  to  their  credit  be  it  said,  was 
condemned  by  all  British  radicals.  None  denomiced  it 
with  more  force  and  eloquence  than  Joseph  Gerrald.  Ger- 
rald,  born  of  British  parentage  in  the  West  Indies  in  1763, 
educated  at  the  famous  school  of  Dr.  Parr  in  England,  re- 
turned to  the  West  Indies,  and  drifted  thence  to  Penn- 
sylvania, where  he  studied  and  practiced  law.  In  1788  he 
went  to  England  on  a  legal  mission,  and  there  decided  to 
remain.^  His  winning  personality  making  friends  for  him 
everywhere,  it  was  not  long  before  he  leaped  into  promi- 
nence. In  1793  was  held  the  famous  Edinburgh  Convention 
of  the  British  radical  societies.  Gerrald  was  a  London  dele- 
gate. Pie  proved  to  be  an  eloquent  speaker  and  it  was 
said  that  "  his  morning  levee  at  the  Black  Bull  Tavern  was 
crowded  with  worshippers."  At  this  convention  Gerrald 
and  the  other  leaders  were  arrested.  An  inadequate  and 
most  unfair  trial  was  given  them,^  and  Gerrald  himself  was 
transported  to  Australia.  A  victim  of  consumption,  he 
died  five  months  after  his  arrival,  barely  thirty  years  of 
age.* 

lA  Spensonian  song  book  was  published,  which  contains  a  Jubilee 
Hymn.    One  stanza  is  as  follows:  ^ 

"  Sing  to  the  Lord  of  Hosts, 
And  pass  around  a  toast, 

To  Tommy  Spence. 
Who  through  great  peril  ran, 
Having  devised  this  plan, 
The  perfect  Rights  of  Man. 

True  Common   Sense." 

2  Dictionary  of  National  Biography,  xxi,  237. 

'  Cockburn,  An  Examination  of  the  Trials  for  Sedition  in  Scotland, 
passim. 

*  Gerrald's  name  may  be  found  engraved  on  the  Calton  monument 
erected  in  Edinburgh  to  perpetuate  the  memory  of  political  martyrs. 
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Before  the  convention  met,  however,  which  brought 
about  the  untimely  end  of  the  young  radical,  Gerrald 
had  been  busily  engaged  in  promoting  its  existence. 
To  this  end  he  wrote  a  pamphlet  ^  in  the  form  of  an  open 
letter  to  the  people  of  Great  Britain  on  the  proposed 
convention,  which  had  a  wide  circulation.  It  was  pub- 
lished by  order  of  the  London  Correspondence  Society, 
and  easily  ranks  as  one  of  their  best  propagandist  publica- 
tions. In  this  tract  Gerrald  paid  his  respects  to  war,  and 
to  the  history  of  war.  *'  If  we  look  back,"  he  writes,  ''  to 
the  wars  which  have  desolated  Europe  for  these  last  three 
hundred  years,  then  these  melancholy  truths  must  strike 
the  most  careless  observer:  that  they  might  have  been  de- 
cided by  negotiations  instead  of  being  decided  by  arms; 
that  they  arose,  not  from  the  jarring  interests  of  the 
people,  but  from  the  ambition  and  avarice  of  courts,  and 
at  the  end  of  each  war,  the  situation  of  the  people  was 
much  worse  than  at  the  beginning  of  it."  ^  Gerrald  next 
proceeds  to  illustrate  this  statement  by  a  brief  summary 
of  the  wars  of  England  since  the  revolution  of  1688. 
The  war  of  the  Spanish  Succession,  he  said,  sacrificed 
150,000  lives,  and  left  England  with  a  thirty  million-pound 
debt.  The  pretext  of  the  war  was  to  give  "  a  king  to  an- 
other people  "  who  did  not  want  him.*  In  the  Spanish 
war  of  1739  "the  blood  of  British  subjects  was  again 
poured  out  to  maintain  a  Pragmatic  Sanction;  to  preserve 
the  balance  of  power,  and  to  enable  us  to  talk  that  caba- 
listic jargon  which,  while  it  assails  the  ears,  neither  informs 
the  understanding  or  improves  the  condition  of  men.  The 
balance  of  power,  fellow  citizens,  means  nothing  more  than 

*  Joseph  Gerrald,  A  Convention  the  Only  Means  of  Saving  us  from 
Ruin. 
«  Ibid.,  p.  7. 
^  Ibid.,  p.  12. 
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to  extend  the  dominions  and  to  increase  the  revenues  of 
kings,  for  when  did  war  meliorate  the  situation  of  the 
people?  "  ^  In  1756  came  the  next  war.  This  caused  hor- 
rible suffering  "  from  the  Great  Lakes  to  the  Ganges." 
In  Germany,  before  Havana,  and  in  other  places,  thou- 
sands died  for  a  boundary  dispute  that  might  have  been 
settled  by  jury.^ 

Indeed,  Gerrald  claims,  no  war  is  justifiable,  save  on 
grounds  of  self-defense.  Under  the  old  Scottish  law,  he 
continued,  a  king  could  not  make  war  without  the  con- 
sent of  his  people.  In  America,  a  dangerous  dispute  be- 
tween Pennsylvania  and  New  Jersey  was  settled  in  1784 
by  arbitration.  Why  not  take  advantage  of  these  old-new 
precedents  ? 

England  is  now  engaged,  he  maintained,  in  a  war  of 
aggression.  "  The  opening  of  the  budget,  like  the  opening 
of  the  box  of  Pandora,  will  pour  forth  innumerable  evils 
and  enormous  taxes  upon  the  good  people  of  England.  .  .  . 
A  tax  on  Irish  linen ;  a  tax  on  shoes,  and  upon  a  number  of 
articles  which  constitute  the  necessaries  of  life,  are  to  be 
proposed  and  carried."  ^  And  for  what?  Simply  that  the 
merry  old  round  may  begin  again. 

There  is  one,  and  only  one,  reason  wdiy  this  state  of 
affairs  should  be.  "  The  great  source  of  evil  is  that  the 
people  of  Europe  have  in  general  as  little  connection  with 
their  respective  governments,  except,  indeed,  as  they  are  the 
objects  of  their  plunder,  as  they  have  with  the  governments 
of  China  and  Japan.  Does  a  gazette  extraordinary,  which 
announces  the  taking  of  a  Conde  or  Valenciennes  enable 
you  to  procure  one  pint  of  beer  or  a  morsel  of  bread  for 
your  helpless,  famishing  children?  Does  the  firing  of 
cannon,  the  illumination  of  shops,  lighten  your  labor,  feed 

1  Gerrald,  A  Convention,  p.  15. 

*  Ihid.,  p.  19.  8  Ihld.,  p.  62. 
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your  hunger,  or  clothe  your  nakedness?  ...  I  am  free  to 
confess  that  glory  acquired  by  His  Royal  Highness  of 
York  on  the  plains  of  France  has  no  charms  for  me,  nor 
am  I  delighted  to  hear  that  the  German  eagle,  that  emblem 
of  tyranny  and  massacre,  now  flies  over  the  walls  of  a  town 
where  lately  waved  the  banner  of  freedom.  By  war,  kings 
extend  their  dominions  and  increase  their  revenues,  while 
the  inferior  animals  which  have  been  hunting  with  the  lion 
are  amply  rewarded.  ...  by  the  honor  of  having  sweated 
and  bled  in  such  company."  ^ 

War  must  be  abolished,  insists  Gerrald.  We  must  bring 
about  this  reform,  and  a  good  many  others  which  he  enum- 
erates. If  we  do  these  things,  he  contends,  "  the  poor,  who 
are  now  worked  too  hard  and  taught  too  little,  will  have 
their  persons  better  protected,  their  labor  better  rewarded, 
and  their  minds  better  instructed,  and  that  class  of  men — 
the  extremely  indigent — will  soon  cease  to  exist."  ^ 

In  religious  reform,  few  of  the  younger  radical  school 
were  interested.  While  not  particularly  hostile,  their  gen- 
eral attitude  toward  religion  was  one  of  indifferentism. 
In  their  ranks,  however,  was  one  notable  exception.  Wil- 
liam Frend,  Fellow  of  Cambridge  University,  knew  no 
superior  as  a  sane  and  broad-minded  critic  of  contempor- 
aneous ecclesiastical  abuses.  The  son  of  a  successful 
tradesman,  he  was  sent  early  in  life  to  France,  and  from 
there  to  Quebec,  for  a  practical  business  education.  In- 
different to  commercialism,  his  heart  set  on  scholarship, 
he  entered  Cambridge,  graduated  with  high  rank,*  and 
became  a  clergyman  of  the  Established  Church. 

*  Gerrald,  A  Convention,  p.  75.  '  Ibid.,  p.  ii7- 

'  So  good  was  his  reputation  as  a  scholar  that  he  was  offered  the 

post  of  tutor  to  Archduke  Alexander  of  Russia,  at  a  salary  of  two 

thousand  pounds  a  year. 
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Doctrinal  differences  very  soon  disturbed  him.  Per- 
suaded at  length  of  the  truth  of  Unitarianism,  he  shortly 
found  himself  engaged  in  a  conflict  on  behalf  of  greater 
intellectual  freedom.  This  conflict  was  waged  over  the 
University  regulation  which  compelled  all  candidates  for 
the  degree  of  Bachelor  of  Arts  to  subscribe  to  the  thirty- 
nine  articles  of  the  Church  of  England.  To  make  clear 
his  position  in  the  controversy  Frend  published  a  pamphlet/ 
in  which  he  tells  us  that,  as  far  as  the  doctrines  of  the  church 
are  concerned  "  a  young  man  of  twenty  cannot  know 
whether  they  are  right  or  wrong,  and  therefore  the  Uni- 
versity, contrary  to  her  principles  in  other  studies,  obliges 
the  student  to  subscribe  to  things  he  does  not  understand." 

All  university  tests  concerning  religious  faith,  he  averred, 
were  wrong  in  principle.  To  remove  them  altogether 
would  harm  neither  the  Church  nor  the  State.  "  I  deny/' 
he  wrote,  "  that  the  church  is  attacked,  and  were  an  attack 
made  on  the  church  I  deny  that  it  would  be  detrimental  to 
the  State.  Would  the  State  be  ruined  if  all  kinds  of  sub- 
scriptions were  removed,  whether  the  subscribers  be  par- 
sons, or  doctors  of  physic;  would  our  soldiers  be  less  cour- 
ageous; would  our  sailors  be  less  dangerous;  would  the 
clergy  be  less  pious ;  would  stocks  rise  and  fall  .  .  .  ,  would 
the  taxes  be  increased?"^  He  saw  no  reason  why  any 
dissenter  should  be  debarred  from  the  university.  No  dis- 
tinction should  be  made  at  all  between  Englishmen  in  the 
matter  of  University  privileges.  Indeed  he  saw  no  reason 
why  religious  qualifications  should  shut  out  a  man  from 
any  civil  oflice.  That  Howard  the  philanthropist  could 
not  legally  be  made  a  Justice  of  the  Peace  was  to  Frend 

»  William  Frend,  Thoughts  on  Subscriptions  to  Religious  Tests  Par- 
ticularly that  Required  by  the  University  of  Cambridge  for  the  De- 
gree of  Master  of  Arts. 

»  Ibid.,  p.  15. 
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ridiculous.^  No  good  reason  existed  for  desiring  religious 
uniformity,  anyhow,  for  what  could  be  more  foolish  than 
to  quarrel  over  original  sin;  or  to  object  to  putting  oil  on 
the  head  of  a  sick  man.^ 

Frend  soon  found  himself  an  object  of  suspicion  to  the 
University  authorities,  who  particularly  disliked  ^  his  great 
influence  with  the  undergraduates.*  Meanwhile  his  radi- 
cal opinions  grew  apace.  In  1793  he  published  perhaps  his 
most  important  book.  Its  title,  ''  Peace  and  Union,"  indi- 
cated, to  some  extent,  the  idea  of  the  author.  He  believed, 
evidently,  that  by  a  conciliatory  discussion  of  existing  evil 
and  necessary  reform,  it  might  be  possible  to  bring  together 
in  some  kind  of  harmonious  co-operation  the  warring  fac- 
tions in  England's  social  and  political  life,  and  to  that  end 
"  Peace  and  Union  "  was  written. 

In  this  book  Frend  discusses  many  abuses  which  he  per- 
ceived then  rife,  but  upon  none  of  them  was  he  more  level- 
headed than  on  the  abuses  of  the  existing  ecclesiastical  es- 
tablishment.^ Three  reforms  were  advocated :  the  aboli- 
tion of  the  tithing  system;  the  reform  of  the  liturgy;  and 
the  repeal  of  the  Test  Act.  Under  the  tithing  system  the 
general  relation  of  the  Church  to  the  State  is  discussed. 
The  Church  of  England,  he  states,  is  a  political  institution, 
"  for  the  design  of  it  is  to  celebrate  at  certain  times  re- 

*  Frend,  Thoughts  on  Subscriptions,  p.  20. 
»  Ibid.,  p.  29. 

'  S.  T.  Coleridge,  at  that  time  an  undergraduate,  was  among  his 
warmest  friends. 

*  Frend,  Peace  and  Union  recommended  to  the  Associated  Bodies  of 
Republicans  and  Anti-Republicans. 

^  Very  little  attention  was  paid  to  religious  reform  by  the  average 
radical  of  the  younger  school.  As  a  body,  indeed,  it  might  fairly 
be  said  that  they  were  either  Deists  who  thought  but  little  of  organ- 
ized religion,  or  moreover  agnostics  who  thought  any  religion  hardly 
worth  thinking  about.    Kent,  Sketch  of  Radicalism,  p.  130. 
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ligious  worship,  and  to  instruct  the  people  in  certain  doc- 
trines laid  down  by  Parliament."  ^ 

This  political  conection  Frend  distrusted.  He  feared  that 
as  long  as  it  continued,  too  much  authority  would  be  exer- 
cised by  the  politically  influenced  clergymen.  "  Ten  thou- 
sand men  in  black,"  he  explains,  ''  under  the  direction  of 
an  individual,  are  a  far  more  formidable  body  than  ten 
times  that  number  in  arms,  and  more  likely  to  produce  the 
greater  injury  to  civil  society."  "  The  granting  of  tithes, 
says  Frend,  appears  to  be  both  "  injurious  to  religion  and 
detrimental  to  the  State."  It  tends  to  make  the  pastor 
independent  of  his  flock.  It  is  unfair  to  the  Non-conform- 
ists. It  retards  the  systematic  development  of  agriculture, 
and  even  from  the  point  of  view  of  the  beneficed  clergy- 
men, it  is  far  from  a  satisfactory  system  of  support.^ 

Secondly,  the  liturgy  of  the  English  Church,  in  Frend's 
eyes,  was  antiquated.  "It  is  far,  indeed,  from  the  stan- 
dards of  purity  in  its  arrangement,  language  or  doctrine, 
which  is  required  from  such  compositions."  * 

Finally,  he  demanded  the  repeal  of  the  Test  Act.  The 
attitude  of  the  English  Church  and  of  the  English  gov- 
ernment towards  Non-conformists  was  disgraceful.^  If 
the  disqualifications  under  which  they  lived  were  re- 
moved the  great  Non-conformist  body  of  the  nation 
would  become  more  devoted  to  the  institutions  of  their 
country,  not  less  so.  No  danger  menaced  the  Church 
of  England  from  this  measure  of  justice.  The  great- 
est source  of  the  Non-conformist  strength,  Frend  be- 
lieved, lay  in  the  oppression  to  which  they  were  subjected. 
Take  this  away,  and  the  number  of  dissenters  would  not 

*  Frend,  Peace  and  Union,  p.  Z7-  '  Ibid.,  p.  39- 

'  Frend,  Thoughts  on  Subscriptions  to  Religious  Tests,  p.  i6. 

*  Frend,  Peace  and  Union,  p.  41.  *  Ibid.,^.  47. 
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materially  increase.  A  few  more  might  hold  office,  that 
was  all.  Something  should  be  done,  and  that  soon,  thought 
Frend,  for  Christianity,  in  his  opinion,  had  made  but  little 
progress  in  fourteen  hundred  years,  and  largely  because  of 
ecclesiasticism.  Ecclesiastical  courts,  ranks,  titles  and  caste, 
were  all  repugnant  to  the  spirit  of  Christianity.  He  would 
render  them  all  extinct* 

These  opinions  were  not  suffered  to  go  unpunished. 
Frend,  tried  by  a  University  court,  was  banished  from 
Cambridge.  From  the  action  of  the  University  authorities 
he  appealed  to  the  Court  of  King's  Bench,  but  no  satis- 
faction was  granted  him."  His  University  career  was  now 
virtually  ended.  He  kept  up  a  lively  interest  until  the  end 
of  his  life,  however,  not  only  in  social  reform,  but  also  in 
all  intellectual  agitation  in  England.  Called  "  the  last  of 
the  anti-Newtonians  and  a  noted  oppugner  of  all  that  dis- 
tinguishes algebra  from  arithmetic,"  he  found  time  never- 
theless to  write  exhaustively  on  such  diverse  topics  as 
"  Christian  Theology,"  "  The  National  Debt,"  "  The  Slave 
Trade,"  "  Astronomy,"  and  "Ways  and  Means  of  Freeing 
London  from  Smoke."  Frend  died  in  1841,  a  stanch 
radical  to  the  end. 

"  Once  teach  a  man  that  some  are  born  to  command,  and 
others  to  be  commanded,  and  after  that  there  is  no  camel 
too  big  for  him  to  swallow."  ^     These  words  are  taken 

*  Frend,  Peace  and  Union,  p.  54. 

'  Frend  believed  himself  to  be  the  victim  of  a  petty  intrigue,  an  ac- 
count of  which  he  gives  us  in  "A  Sequel  to  the  Account  of  the  Pro- 
ceedings in  the  University  of  Cambridge  against  the  Author  of  a 
pamphlet  entitled  '  Peace  and  Union,'  etc."    London,  1795. 

*  Joel  Barlow,  Advice  to  the  Privileged  Orders,  in  the  Several  States 
of  Europe,  Resulting  from  the  Necessity  and  Propriety  of  a  General 
Revolution  in  the  Principle  of  Government,  London,  1792.  Other  edi- 
tions gnd  reprints:  Paris,  1792;  New  York,  1792;  London,  1793;  Paris, 
1793;  London,  1795;  New  York,  1796. 
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from  ''  Advice  to  the  Privileged  Orders,"  by  Joel  Barlow. 
They  well  express  the  spirit  of  the  pamphlet  from  which 
they  come;  for  it  traces  back  almost  all  social  and  politi- 
cal discontent  to  what  the  author  calls  "  aristocratic  tyran- 
nies." Here  is  the  fountain  source  of  injustice;  here  is  the 
origin  of  such  meaningless  expressions  as  right  of  conquest, 
compact  between  king  and  people,  and  other  sophistries. 

Aristocratic  tyrannies  are  cherished  and  maintained  in 
many  ways,  "  hence  for  that  reason,  the  arming  of  one  class 
of  our  fellow  creatures  with  the  weapons  of  bodily  destruc- 
tion, and  others  with  the  mysterious  artillery  of  heaven." 
Authority  and  tradition  are  also  evoked  in  their  behalf. 
Barlow  has  as  little  respect  as  Mackintosh  for  authority. 
"  Aristotle,"  he  explains,  "  was  certainly  a  great  politician, 
and  Claudius  Ptolemy  was  a  great  geographer;  but  the 
latter  has  said  not  a  word  of  America,  the  foremost  quarter 
of  the  world,  nor  the  former  of  representative  republics, 
the  resource  of  afflicted  humanity."  And,  he  continues. 
''  since  I  have  brought  these  two  great  luminaries  of  science 
so  near  together  I  will  keep  them  in  company  a  moment 
longer,  to  show  the  strange  partiality  that  we  may  retain 
for  one  superstition,  after  having  laid  aside  another,  though 
they  are  built  on  similar  foundations.  Ptolemy  wrote  a 
system  of  astronomy;  in  which  he  taught,  among  other 
things,  that  the  earth  was  the  centre  of  the  universe,  and 
that  the  heavenly  bodies  moved  around  it.  This  system 
is  now  taught  (to  the  exclusion  by  anathema  of  all  others) 
in  Turkey,  Arabia,  Persia,  Palestine,  Egypt,  and  wherever 
the  doctrines  of  Mohammed  are  taught;  while  at  the  same 
time  and  with  the  same  reverence  the  politics  of  Aristotle 
are  taught  at  the  University  of  Oxford.  The  ground  which 
supports  the  one  is  that  the  sun  stopped  its  course  at  the 
command  of  Joshua,  which  it  could  not  have  done  had  it 
not  have  been  in  motion ;  and  the  other,  that  the  powers  that 
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be  are  ordained  of  God.  Mention  to  a  Mussulman  the 
Copernican  system,  and  you  might  as  well  speak  to  Mr. 
Burke  about  the  rights  of  man;  they  both  call  you  an 
atheist."  ' 

Aristocratic  tyrannies,  indeed,  are  perpetrated  by  every 
wile  which  craft  may  invent,  or  tradition  excuse.  And  the 
survival  in  Europe  of  the  feudal  system,  the  church,  stand- 
ing armies,  customary  administration  of  justice,  and  the 
revenue  and  expenditure  of  European  states  are  given  in 
evidence  by  Barlow  as  proof  of  his  assertions.  The  admin- 
istration of  justice  in  aristocratically  ridden  states  is  es- 
pecially atrocious.  ''  If  I  were  able,"  he  writes,  *'  to  give 
an  energetic  sketch  of  the  office  and  dignity  of  a  rational 
system  of  jurisprudence,  describe  the  full  extent  of  its 
effects  on  the  happiness  of  men,  and  then  exhibit  the  per- 
versions and  corruptions  attendant  upon  this  business  in 
most  of  the  governments  of  Europe,  they  would  furnish 
one  of  the  most  powerful  arguments  in  favor  of  a  gen- 
eral revolution,  and  afford  no  small  consolation  to  those 
persons  who  look  forward  with  certainty  to  such  an 
event." ' 

Justice,  Barlow  argues,  is  not  concerned  solely  in  re- 
straining vice.  To  prevent  vice  is  a  duty  equally  import- 
ant, and  even  more  sacred  in  character.  Society  should 
give  every  man  a  fair  chance,  for,  he  tells  us,  "  none  can 
deny  that  the  obligation  is  much  stronger  on  me  to  support 
my  life  than  to  support  the  claim  my  neighbor  has  upon  his 
property.  Nature  commands  the  first;  society  the  second." 
Justice  should  take  into  consideration  this  primitive  will 
to  live.  "  Vindictive  justice "  or  punishment  is  but  a 
small  part  of  justice,  for  it  is  subordinate  to  two  other 
principles.     In  the  first  place  justice  should  take  it  upon 

1  Barlow,  op.  cit.,  p.  29.  -  Ji^id.,  p.  81. 
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herself  to  instruct  everyone,  "  not  only  in  the  artificial 
laws  by  which  property  is  secured,  but  also  the  artificial 
industries  by  which  it  is  obtained."  Secondly,  if  the  indi- 
vidual is  a  weakling,  mentally  deficient,  or  in  other  ways 
unable  to  look  out  for  himself,  justice  rests  under  an  obli- 
gation to  protect  him.  Only  in  the  last  extremity  is  pun- 
ishment to  be  inflicted. 

The  administration  of  justice  should  be  based  upon  these 
principles.  The  actual  practice  is  quite  different.  "  In 
England  the  people  at  large  are  as  perfectly  ignorant  of 
the  acts  of  Parliament  after  they  are  made  as  they  possibly 
can  be  before.  They  are  printed  by  one  man  only,  who  is 
called  the  king's  printer — in  the  old  German  characters 
which  few  men  can  read — and  sold  at  a  price  that  few  can 
afford  to  pay.  But  lest  some  scraps  of  comments  upon 
them  should  come  to  the  people  through  the  medium  of 
the  public  newspapers,  every  such  paper  is  stamped  with 
a  heavy  duty;  and  an  act  of  Parliament  is  made  to  prevent 
men  from  lending  their  papers  to  each  other;  so  that  not 
one  person  in  a  hundred  sees  a  newspaper  once  in  a  year. 
If  a  man  at  the  bottom  of  Yorkshire  discovers  by  instinct 
that  a  law  is  made  which  is  interesting  for  him  to  know, 
he  has  only  to  make  a  journey  to  London,  find  out  the 
king's  printer,  pay  a  penny  a  page  for  the  law,  and  learn 
the  German  alphabet.  He  is  then  prepared  to  spell  out  his 
duty."  ^ 

The  laws  are  complicated.  They  are  expensive.  Fur- 
thermore, the  very  form  and  method  employed  in  present- 
ing a  case  for  trial  is  unsystematic  and  archaic,  "  more  dif- 
ficult to  learn  than  the  construction  of  the  most  compli- 
cated machines,  or  even  the  motions  of  the  heavenly 
bodies."    To  illustrate  this.  Barlow  traces  the  history  of  a 

^  Barlow,  op.  cit.,  p.  95. 
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case  in  the  court  of  chancery.  "  The  suitor,"  he  says,  "  be- 
gins his  incomprehensible  operation  by  stating  his  claim 
in  what  is  called  a  bill,  which  he  leaves  at  a  certain  office 
belonging  to  the  court,  and  obtains  an  order  for  the  sub- 
poena for  summoning  the  defendant.  This  being  done, 
the  court  requires  the  defendant  to  send  an  attorney  to 
write  his  name  at  another  office  of  the  court.  This  writing 
of  the  name  is  called  an  appearance;  it  answers  no  pos- 
sible purpose  but  that  of  increasing  expenses  and  fees  of 
office,  for  which  it  is  a  powerful  engine.  For  if  the  de- 
fendant does  not  comply,  an  expense  of  thousands  of 
pounds  is  involved.  A  capias,  a  process  for  outlawry,  a 
commission  of  rebellion,  and  an  order  and  commission  for 
sequestration  are  pursued  in  their  proper  routine  till  he 
consents  to  write  his  name."  ^ 

The  first  step  is  over.  The  defendant  has  at  last  written 
his  name.  Once  that  is  done,  he  is  entitled  to  a  delay. 
During  this  delay  he  makes  a  demur  or  answer;  at  the  ex- 
piration of  the  days  of  grace  four  more  weeks  are  given 
him.  "  But  though  he  is  entitled  to  this  further  delay,  and 
neither  the  plaintiff  nor  the  court  can  refuse  it,  still  he  must 
employ  a  solicitor  to  make  a  brief  for  counsel,  and  this 
solicitor  must  attend  the  counsel,  and  give  him  and  his  clerk 
their  fees  for  moving  the  court  for  this  delay,  which  can- 
not be  refused.  The  counsel  must  attend  the  court  and 
make  the  motion;  the  solicitor  must  attend  the  court,  and 
pay  for  the  order,  entry  and  copy,  and  then  must  cause  it  to 
be  served."  ^ 

After  the  four  weeks  have  passed  the  defendant  may 
have  another  delay  of  three  wrecks,  and  after  that  another 
one  of  two.  Both  of  these  respites  must  be  applied  for  in 
the  way  we  have  outlined.     Furthermore,  this  method  as 

1  Barlow,  op.  cit.,  p.  104.  « Ihid.,  p.  105. 
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described  may  be  much  further  involved  by  "  motions,  pe- 
titions, decrees,  orders,  etc.,  for  amending  the  bill,  for  re- 
ferring to  masters  the  insufficiency  of  answers,  reports 
upon  those  answers,  and  further  answers,  and  exceptions 
to  masters'  reports  and  orders  and  decisions  relative  to 
them."  ^ 

Barlow  then  rapidly  summarizes  the  fortunes  of  a  bill 
in  chancery  by  stating  that  **  to  proceed  through  all  the 
forms  to  the  end  of  a  suit  in  chancery  would  be  to  write  a 
commentary  on  many  volumes  of  practice,  and  would  be 
calling  the  patience  of  the  reader  to  a  trial  from  which  it 
certainly  would  shrink.  But  there  are  parts  as  much  worse 
than  what  we  have  described  as  this  is  worse  than  common 
sense.  Strip  from  the  administration  of  justice  the  forms 
that  are  perfectly  useless  and  oppressive,  and  counsellors 
will  have  much  less  to  do;  while  the  whole  order  of  attor- 
neys and  solicitors  will  fall  to  the  ground." 

The  author  of  this  tract  was  an  American.  Graduated 
with  distinction  from  Yale  in  1778,  he  served  as  chaplain 
in  Washington's  army.  After  the  war  he  wrote  poetry  of 
some  little  merit,^  and  became  an  editor  of  the  American 
Mercury.  In  1788  Barlow  was  appointed  Etiropean  agent 
of  the  Scioto  Land  Company.  Going  to  France  he  received 
a  hearty  welcome.  There  were  many  buyers  for  his  land, 
and  Barlow  himself  was  lionized  in  Paris. 

In  London,  too,  he  was  a  familiar  figure.  Member  of 
the  London  Constitutional  Society,  he  took  an  active 
part  in  the  propaganda  which  the  Society  carried  on.^ 
In  London  he  wrote,  "  The  Address  to  the  Privileged 
Orders."  The  author  was  proscribed  by  the  government. 
His  private  letters  were  intercepted,  and  he  himself  fled  to 

1  Barlow,  op.  cit.,  p.  107. 

2  Tyler,  The  Literary  Strivings  of  Joel  Barlow,  passim. 
^  State  Trials,  xxiv,  526,  527. 
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France.  Mrs.  Barlow  wrote  him  there  from  England  in 
1793  that  "  Mr.  Burke  makes  honorable  mention  of  you  in 
Parliament.  Sometimes  he  calls  you  the  Prophet  Joel."  ^ 
Both  in  England  and  in  America,  indeed,  Barlow  and  his 
book  were  widely  known.  In  London,  also,  Barlow  wrote 
"  The  Conspiracy  of  Kings,"  a  poem.  It  was  a  brief,  and 
to  the  eighteenth  century  imagination,  a  stirring  produc- 
tion, suitable  for  insertion  in  newspapers  and  broadsides. 
It  was  said  to  have  been  more  popular  in  England  than  the 
'*  Advice  to  the  Privileged  Orders."  ^ 

The  versatile  American  now  turned  to  other  occupations. 
In  1796  he  undertook  a  mission  to  the  Barbary  States  for 
the  United  States  Government.  Returning  to  Paris,  he 
continued  his  business  career,  made  a  fortune,  and  took 
a  deep  interest  in  the  invention  of  the  steamboat,  conduct- 
ing experiments  with  Fulton  on  the  Seine.  He  then  went 
back  to  America,  bought  a  country  seat  near  Washington, 
and  continued  his  experiments  in  steam  navigation,  while 
entertaining  Jefferson  and  many  other  prominent  poli- 
ticians. In  181 1  Barlow  once  more  crossed  the  ocean  to 
negotiate  a  treaty  of  commerce.  In  search  of  Napoleon, 
he  traveled  to  Poland,  and  died  there  in  18 13. 

Friend  of  Coleridge,  Thomas  Paine  and  Wordsworth; 
poet,  philosopher,  economist  and  patriot,  John  Thelwal 
stands  pre-eminent  among  his  fellow-radicals  as  a  de- 
nouncer of  abuses  in  the  industrial  and  economic  life  of  the 
nation. 

Struggling  like   so   many  of   his   contemporaries   with 

1  Todd,  Life  and  Letters  of  Joel  Barlow,  p.  89.  Jefferson  wrote  to 
Barlow :  "  Be  assured  that  your  endeavors  to  bring  the  trans- Atlantic 
world  into  the  world  of  reason  are  not  without  their  effect  here." 
John  Adams  mentions  Barlow's  book  in  his  third  letter  on  Government 
to  John  Taylor,  1814. 

2  Ihid.,  p.  90. 
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early  adversity,  he,  too,  ultimately  found  himself  in  litera- 
ture. Poet  of  a  somewhat  conventionalized  type  in  1787, 
Thelwal,  by  the  early  nineties,  was  swept  headlong  into  the 
radical  current.  No  half-hearted  convert  was  he.  From 
1792  till  the  end  of  his  career,  his  life  was  given  over  with 
singular  zeal  and  perseverance  to  the  cause  of  radicalism. 
As  a  lecturer  and  as  a  pamphleteer,  as  a  campaigner  and 
as  an  editor,  his  work  was  invaluable. 

The  government  feared  him  mightily.  No  other  radical 
writer  was  watched  more  closely.  He  seemed  equally  dan- 
gerous to  the  authorities  either  as  a  fiery  orator  of  the 
London  Corresponding  Society,  or  as  editor  of  the  vitriolic 
Tribune.  Driven  from  pillar  to  post;  tried  for  high  trea- 
son; permanently  deprived  of  his  manuscripts  and  books; 
beaten  and  assaulted  by  hired  thugs;  he  yet  persisted  un- 
dauntedly on  his  chosen  path. 

For  this  continual  persecution  Thelwal  himself  was  in 
part  responsible.  Possessed  of  a  store  of  invective  com- 
parable to  that  of  Burke  or  Paine,  he  was,  as  Paine  never 
was,  an  orator  of  considerable  power.  Furthermore,  he 
was  without  fear.  Legally  debarred  from  discussing  poli- 
tics, Thelwal  immediately  lectured  on  the  psychology  of 
the  laws  of  freedom  and  the  love  of  the  fair  sex.  In  this 
lecture,^  for  purposes  of  illustration,  the  position  of  the 
king  rooster  in  the  farmyard  was  freely  and  pointedly  ex- 
plained. No  one  doubted,  or  could  doubt,  the  innuendo 
implied  by  the  King  Chanticleer,  who  lost  his  life  by  strut- 
ting about  a  little  too  proudly,  with  "  his  ermine  spotted 
breast."  Largely  as  a  result  of  this  lecture  came  his  trial 
for  high  treason.^ 

1  The  Story  of  the  Farmyard  was  published  by  Eaton  in  his  Politics 
for  the  People;  Cestre,  Life  of  Thelwal,  p.  78. 

2  The  indictment  for  high  treason  read  in  one  place,  "A  very  fine, 
majestic  animal,  the  game  cock,  meaning  our  lord  the  King,"  etc. 
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Thelwal  soon  devised  a  better  way  to  accomplish 
his  purpose  than  by  lectures  on  psychology.  He  would 
lecture  on  ancient  history  and  to  that  end  published 
the  prospectus  ^  of  a  series  of  Lenten  lectures.  In  this 
prospectus  the  way  in  which  the  law  is  to  be  circum- 
vented is  clearly  indicated.  First  the  law  is  quoted, 
then,  writes  Thelwal,  "all  ...  .  that  the  lecturer  or 
debater  is  enjoined  from  doing  by  this  act  of  Parliament  is 
to  avoid  all  mention  of  this  country,  its  grievances,  its  laws, 
its  constitution,  government  and  policy,  and  provided  he 
does  this — which  most  certainly  I  shall  do — he  may  dis- 
cuss the  principles  of  liberty  and  justice,  and  expose  all  the 
vices  and  horrors  of  tyranny  and  usurpation."  ^  A  sentence 
from  Rapin,  an  eighteenth  century  historian,  might  con- 
demn the  orator  to  a  penalty  of  a  hundred  pounds,  says 
Thelwal,  but  if  the  story  of  Greece  or  Rome  is  substituted 
for  modern  England,  the  facts  recorded  by  Thucydides, 
Sallust  and  Tacitus  may  be  expatiated  upon  with  impunity.* 

These  lectures  created  great  excitement.  They  must  have 
been  widely  popular.^  Thelwal  was  soon  able  to  charge  one 
shilling  a  night,  instead  of  sixpence,  his  early  price.  He 
said  that  the  great  expense  of  buying  books,  hiring  halls, 
etc.,  made  that  step  necessary.  Great  difficulty  was  indeed 
experienced.  At  times  his  bills  of  advertisement  were  torn 
down  as  quickly  as  posted,  while  hired  rioters  frequently 
made  the  delivery  of  his  lecture  impossible.* 

At  times  he  barely  escaped  personal  injury.  While  lec- 
turing at  Yarmouth  on   Classical   History,   according  to 

*  A  Prospectus  of  a  Course  of  Lectures  to  be  given  every  Monday, 
Wednesday  and  Friday,  during  the  ensuing  Lent,  in  strict  conformity 
with  the  restrictions  of  Mr.  Pitfs  Convention  Act." 

^Ibid.,  p.  18. 

*  The  first  lecture  of  a  series  planned  on  "  The  Moral  Tendencies  of 
a  System  of  Spies  and  Informers"  went  through  four  editions  by  1794. 

*  Cestre,  op.  cit.,  p.  81. 
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Thelwal,  certain  clergymen  and  militia  officers  on  the  first 
two  evenings  attempted  to  create  a  distrubance,  with  the 
assistance  of  noisy  boys,  who  were  paid  by  a  naval  oflficer,' 
He  weathered  this  storm,  but  on  the  following  evening  a 
band  of  about  ninety  armed  sailors  rushed  in  and  attacked 
the  two-hundred-odd  people  in  the  audience.  The  sailors 
assaulted  the  women  and  wounded  many  people  with  their 
cutlasses.  Someone  kicked  over  the  lights.  Cries  of 
"  where  is  the  parson  "  were  heard.  Thelwal  escaped,  but 
was  caught  by  his  enemies,  only  in  turn  to  be  rescued  by  his 
friends.  The  evidence  in  this  fracas  was  very  clear. 
Charges  were  preferred  against  various  individuals,  and 
an  acrimonious  wTangle  ensued  over  the  refusal  of  the 
municipal  government  to  take  action  in  the  matter. 

The  spirit  of  Thelwal's  writings  may  best  be  indicated 
by  his  reply  to  Burke:  "  The  Rights  of  Nature."  ^  In  the 
first  part  of  this  answer  Thelwal  says :  "  We  have  heard 
much  of  the  rights  of  property  and  of  the  rights  of  nations, 
and  of  the  rights  of  man  we  have  heard  some  things  well 
worth  serious  consideration.  Much  also  have  we  heard  of 
the  rights  of  the  peerage,  the  rights  of  Parliament,  and  of 
the  rights  of  the  crown.  But  let  us  for  once  inquire  into 
the  rights  of  the  laborer."  * 

Thelwal  wrote  that  progress  came  not  from  the  intel- 
lectual stimulus  of  philosophers  and  philanthropists,  no 
matter  how  clear-thinking  they  might  be,  but  rather  from 

1  Thelwal,  An  Appeal  to  Popular  Opinion  on  Kidnapping  and  Mur- 
der, including  a .  narrative  of  the  late  atrocious  proceedings  at  Yar- 
mouth, p.  21. 

Another  meeting  of  Thelwal's  was  broken  up  by  soldiers  in  1797. 
This  was  at  Norwich.  A  Topographical  and  Historical  Account  of 
the  City  and  County  of  Norwich,  p.  252. 

2  Thelwal,  The  Rights  of  Nature  against  the  Usurpation  of  Estab- 
lishments, a  series  of  letters  in  reply  to  Edmund  Burke. 

'  Ibid.,  p.  77. 


129]  ^^^  RADICAL  PLATFORM  I29 

the  inarticulate  body  of  the  nation  which,  maddened  to  the 
point  of  fury  by  wrongs  endured,  demanded  a  new  life. 
"  Hume's  commentaries,"  he  observed,  "  slept  for  thirty 
years,  and  the  Utopia  for  whole  centuries  on  the  shelves  of 
the  learned,  and  even  the  popular  language  of  Thomas 
Paine  would  not  have  provoked  any  alarming  discussion 
had  not  the  general  condition  of  mankind  predisposed  them 
to  exclaim  *  we  are  wretched;  let  us  inquire  the  cause.'  " 

The  basic  cause  of  social  distress,  Thelwal  asserted 
roundly,  was  the  unequal  distribution  of  property  in  Great 
Britain.  Conditions  in  the  workhouses,  he  exclaims,  are 
altogether  similar  to  those  existent  in  the  slave-ridden 
British  colonies,"  and  he  compares,  with  telling  effect, 
these  conditions  with  the  luxury  found  among  the  nobility 
of  England.^ 

This  inequality  was  brought  about  by  several  causes. 
In  the  first  place  there  was  taxation.  This  was  really  much 
more  than  it  was  popularly  supposed  to  be,  for  most  taxes 
were  concealed.  "  You  think  not  of  taxes,"  he  affirmed, 
'*  save  when  the  collector  comes  to  your  door.  You  forget 
that  your  stomachs  have  been  gauged  and  your  backs  meas- 
ured by  rates,  by  customs  and  by  excises,  and  that,  eat, 
drink  and  wear  what  you  will,  fifteen  shillings  out  of  every 
twenty  must  go  for  tithes,  or  for  taxes."  * 

1  Thelwal,  Rights  of  Nature,  Part  I,  p.  82. 

2  Ibid.,  p.  34.  Thelwal  took  far  more  interest  in  the  anti-slavery 
movement  than  did  the  average  radical. 

•  Ibid.,  p.  35.  Thelwal  tells  us  of  a  canine  palace  at  Godwood,  erected 
by  the  Duke  of  Richmond,  .which  contained  "  a  commodious  kitchen, 
parlours,  diningrooms,  bedrooms,  lying-in  rooms,  and  pleasure  grounds 
for  morning  fun,  pleasure  grounds  for  evening  fun,  baths,  etc." 

*  Ibid.,  Part  II,  p.  94.  Thelwal  indicates  the  taxes  indirectly  paid  by 
the  reader  of  his  pamphlet  by  tracing  the  taxation  of  that  pamphlet 
from  the  tax  paid  on  the  rough  timber  to  that  paid  on  the  warehouse 
of  the  publisher. 
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Many  other  complaints  were  made  against  the  economic 
organization  of  society.  A  very  unfair  custom  of  fining 
the  workmen  existed  in  the  textile  trade.  There  were  em- 
ployers "  who  took  the  liberty,  when  the  work  was  brought 
to  them,  to  scotch  the  spinners  (as  it  is  called),  at  their 
own  will  or  pleasure."  This  arbitrary  power,  Thelwal  be- 
lieved, was  the  result  of  monopolies.  They  must  be 
checked,  for  increased  production,  unaccompanied  by  just 
distribution  is  a  mockery.^  This  just  distribution  Thelwal 
thought  would  come  in  time,  through  the  very  accumulation 
of  property,  which  was  thus  not  an  unmixed  evil.  He  dis- 
tinctly forecast  the  coming  of  the  trade  union  as  the  result 
of  men  working  together  in  large  groups.^ 

No  man  perceived  more  clearly  the  significance  of  eco- 
nomic fact.  That  his  portrayal  should  be  perfervidly 
rhetorical  is  unfortunate,  but  not  surprising.  If  he  chooses 
to  speak  of  "  oppression  heaped  upon  oppression,  till  it 
overtops  Olympus,"  ^  or  of  "  the  proud  vaults  and  splendid 
charnal  houses  of  illustrious  ancestry,"  *  he  merely  fol- 
lowed the  literary  usage  of  his  day,  and  the  precedent  of 
that  master  mind,  the  champion  of  conservatism,  who  is 
held  even  now  as  a  great  master  of  English  diction.  These 
faults  we  may  forgive  in  John  Thelwal,  because  he  fought 
bravely  for  the  right  as  he  saw  it. 

^  The  Tribune,  ii,  34.  These  scotchings,  or  deductions,  made  on 
various  pretexts,  amounted  sometimes  to  one-quarter  of  the  full  value 
of  the  work.    Quoted  from  Cestre,  op.  cit.,  p.  163. 

»  Thelwal,  Rights  of  Nature,  Part  I,  p.  19. 

^Ihid.,  Part  I,  p.  61. 

*  Ibid.,  Part  II,  p.  98. 


CHAPTER  V 
Radicalism  and  Political  Reform 

ANNUAL  parliaments  AND  UNIVERSAL  SUFFRAGE  THE 

ULTIMATUM.      DOCTRINNAIRE  THEORIES  OF  THE 

RADICAL    REFORMERS 

All  radical  writers  advocated  political  reform;  it  was 
perhaps  the  first  article  of  their  creed.  They  were  both 
vociferous  and  repetitious  in  urging  its  necessity.  Nor 
was  their  arraignment  of  existing  political  conditions  lack- 
ing in  vigor.  Said  Paine,  apropos  of  the  monarchy :  "When 
extraordinary  power  and  extraordinary  pay  are  allotted 
to  any  individual  in  a  government,  he  becomes  the  centre 
around  which  every  kind  of  corruption  generates  and 
forms.  Give  to  any  man  a  million  a  year,  and  add  thereto 
the  power  of  creating  and  dispersing  places  at  the  expense 
of  a  country,  and  the  liberties  of  that  country  are  no  longer 
secure."^  Said  Gerrald,  on  the  subject  of  representation: 
"  There  are  not,  there  cannot  be,  more  than  two  kinds  of 
representation :  persons  and  property.  But  the  present  sys- 
tem represents  neither.  Persons  are  not  represented  because 
5,723  persons  who  are  influenced  as  we  have  seen  by  a 
much  smaller  number  return  a  majority  of  the  House  of 
Commons,  though  the  adult  males  throughout  Great  Britain 
amount  to  one  hundred  twenty-five  thousand.  Property  is 
not  represented,  for  the  County  of  Cornwall,  one  of  the 
poorest  in  the  sixty-two,  sends  forty-five  members  to  Par- 

»  Paine,  Rights  of  Man,  Part  II,  p.  408. 
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liament,  while  the  County  of  Middlesex,  which  contains 
the  greater  part  of  the  wealth  of.  the  kingdom,  sends  only 
eight.  In  some  boroughs  the  man  who  boils  a  pot  has  the 
privilege  of  voting  for  a  member  of  Parliament,  though 
he  who  possesses  a  hundred  thousand  pounds  in  the  funds 
has  not."  ^  A  tempting  opening  in  the  Tory  armor  was 
this  state  of  political  Britain,  and  the  reformers  with  one 
accord  laid  bare  whatever  scandals  they  could  find  therein. 

As  to  the  precise  direction  which  political  reform  should 
take  there  was  not  the  same  unanimity.  The  more  cautious 
among  them  contended  for  a  reform  on  the  basis  of  Pitt's 
proposals  of  the  year  1785.  The  fact  that  Pitt  then  recog- 
nized the  need  of  reform  was  loudly  proclaimed  by  all 
radicals  alike,  as  substantiating  their  claim  that  the  House 
of  Commons  was  not  truly  representative  of  the  people. 
Few,  however,  were  content  with  Pitt's  moderation.  The 
Rev.  Charles  Wyvill  maintained  that  Pitt's  plan  "  was  a 
wise  proposal  and  well  adapted  to  the  state  of  public  opin- 
ion in  1785.  .  .  .  But  since  that  time  the  denial  of  re- 
dress and  a  long  protracted  discussion  had  produced  their 
usual  effects.  Upon  the  subject  of  constitutional  rights 
the  ideas  of  the  public  had  been  expanded,  and  a  more 
extensive  redress  is  sought  for  in  many  parts  of  England 
and  through  Scotland  than  Mr.  Pitt's  original  plan  pro- 
posed." ' 

Wyvill  w^as  willing  that  the  great  factory  towns  should 
be  adequately  represented.  He  approved  of  extending  the 
franchise  to  the  middle  class,  but  for  him  no  universal 
suffrage.  Listen  to  his  argument :  "  For,  should  the  right 
of  universal  suffrage  be  now  granted,  who  could  for  a 
moment  doubt  that  in  quiet  times  our  profligate  population 

*  Gerrald,  A  Convention,  p.  102. 

'  Christopher  Wyvill,  A  State  of  the  Representation  of  the  People  of 
England,  p.  27. 
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would  be  submissive  and  venial;  that  their  submission  and 
veniality  would  increase  the  preponderance  of  the  great 
and  destroy  the  salutary  influence  of  those  disinterested 
and  independent  men  who  are  chiefly  to  be  found  in  the 
middle  class  of  mankind.  And,  in  times  of  national  dis- 
tress and  discontent,  it  can  admit  of  as  little  doubt  that 
artful  demagogues  might  soon  inflame  the  passion  of  the 
populace  to  a  wild  and  ferocious  rage  for  liberty ;  and  thus 
raise  a  hurricane  by  which  society  would  too  probably  be 
overturned  to  its  deep  foundations."  By  and  by,  con- 
tinues the  author,  perhaps  we  might  approach  with  reason 
and  religion  \vorking  in  harness  "  the  simplicity  and  purity 
of  our  forefathers,"  and  if  we  ever  thus  won  back  the  inno- 
cence and  integrity  of  primitive  times  then,  and  then  only, 
might  we  have  universal  suffrage. 

A  majority  of  the  radicals  did  not  draw  their  inspira- 
tion from  Pitt;  they  found  it  rather  in  a  certain  letter 
written  in  1783  by  the  Duke  of  Richmond.  The  reformers 
were  thoroughly  conversant  with  this  letter.  Its  principles 
were  quoted  and  incorporated  in  their  various  pamphlets 
and  appeals.  It  was  cited  by  their  leaders  as  important  tes- 
timony in  the  criminal  trials  in  which  they  were  defend- 
ants, while  even  the  duke  himself  was  summoned  to  Old 
Bailey  that  he  might  testify  to  his  authorship.^  In  this 
letter  Richmond  declared,  "  I  have  no  hesitation  in  saying 
that,  from  every  consideration  which  I  have  been  able  to 
give  to  this  great  subject.  ...  I  am  more  and  more  con- 
vinced that  the  restoring  of  the  right  of  voting  universally 
to  every  man  not  incapacitated  by  nature  for  want  of 
reason,  or  by  law  for  the  commission  of  crimes,  together 
with  annual  Parliaments,  is  the  only  reform  that  can  be 
effectual  and  permanent.    I  am  convinced  that  it  is  the  only 

^  State  Trials,  xxiv,  1048. 
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reform  which  is  practical."  ^  Half-way  measures,  he  main- 
tained, would  do  no  good.  The  weight  of  corruption  was 
too  heavy ;  the  people  at  large  must  cleanse  their  own  house, 
and,  continues  the  duke,  "  I  am  convinced  that  the  only 
way  to  make  them  feel  that  they  are  concerned  in  the  busi  - 
ness  is  to  contend  for  their  full,  clear  and  indisputable 
rights  of  universal  representation."  To  facilitate  his  re- 
form he  presented  a  bill  in  the  House  of  Lords,  pro- 
viding for  annual  elections  and  for  a  census  of  Great 
Britain,  in  order  to  redistribute  the  seats  in  the  House  of 
Commons,  on  the  basis  of  one  representative  for  approxi- 
mately every  two  thousand  six  hundred  voters. 

If  anybody  remained  in  ignorance  of  the  declaration  of 
Richmond  it  was  not  the  fault  of  the  radicals.  Richmond, 
in  a  measure  the  patron  of  the  London  Corresponding 
Society,  the  leading  radical  organization,  was  quoted  in 
the  publications  of  the  Society.  Also,  in  various  pamphlets, 
his  letter  appeared  in  full,^  while  the  radical  tracts  in  gen- 
eral made  many  references  to  it,^  one  of  them  summarizing 
the  attitude  of  the  radicals  towards  the  duke's  statement 
as  follows :  "  The  plan  offered  by  the  Duke  of  Richmond 
seems  the  only  one  that  has  met  with  public  approbation; 
and  it  is  clear  that  either  that  or  one  of  a  similar  nature 
upon  the  same  principles  is  the  only  one  that  can  restore 
to  the  people  their  original  and  inherent  rights,  and  a  strict 
and  equal  justice  to  every  individual  in  the  nation.  This 
plan  is  universal  suffrage;  mental  insanity  and  incapacity 

^  State  Trials,  xxiv,  1049. 

'  Authentic  Copies  of  a  Declaration  of  the  Rights  of  Englishmen,  a 
Bill  for  a  Reform  in  Parliament,  and  a  Letter  to  Lieut-Colonel 
Sharman,  by  his  Grace,  the  Duke  of  Richmond. 

Daniel  Holt,  A  Vindication  of  the  Conduct  and  Principles  of  the 
Printer  of  the  Newark  Herald.    Newark,  1794. 

3  Daniel  Stuart,  Peace  and  Reform  against  War  and  Corruption,  in 
Answer  to  a  Pamphlet  written  by  Arthur  Young,  entitled,  "The  Ex- 
ample of  France  a  Warning  to  Britain,"  p.  95. 
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arising  from  public  crime  being  the  only  bar  against  that 
privilege."  ^ 

The  proof  that  this  letter  was  in  large  measure  the  key- 
stone of  the  radical  attitude  on  the  question  of  suffrage 
neither  rests  entirely  on  the  importance  given  to  it  in  the 
radical  tracts,  nor  does  it  depend  upon  the  emphasis  given 
to  it  by  the  radical  clubs  and  associations ;  for  further  indi- 
cations of  the  important  role  it  played  among  the  radicals, 
we  have  but  to  look  at  the  defence  of  Muir,  Daniel  Isaac 
Eaton  and  Thomas  Hardy  when  placed  on  trial  by  the  gov- 
ernment.^ 

Radicalism,  then,  sought  universal  suffrage  and  annual 
parliaments.  It  cleverly  buttressed  its  demand  by  incor- 
porating in  it  the  expressed  opinions  of  Pitt  and  the  Duke 
of  Richmond.  Its  endeavor  to  demonstrate  that  universal 
suffrage  and  annual  parliaments  were  ancient  rights  of 
Englishmen  was  not  quite  so  strategic.  Forgetful  of 
Mackintosh  and  his  calm  statement  that  political  justice 
does  not  depend  upon  precedent,  the  reformers  sought 
unanimously  to  find  in  the  records  of  antiquity  the  proof 
of  man's  pristine  independence.  A  few  instances  of  this 
reasoning  will  suffice.  Gerrald's  defence  in  Edinburgh  re- 
calls to  us  the  recent  controversies  of  Fustel  de  Coulanges, 
Vinagradoff  and  Maitland.  No  exegesis  of  the  Magna 
Carta  will  suffice  for  Gerrald,  nor  indeed  is  the  Witana- 
gemot  of  our  Saxon  forbears  satisfactory.  He  needs  must 
go  back  to  Tacitus  and  there  discover  the  early  seeds  of  the 
English  constitution, — ''De  Germania:  De  Minoribus  rebus 
principes  consultant,  de  majoribus  omnes — ita  tamen  tit 
ca,  qiioq}ie,  quorum  penes  plebenarbitriuni  est,  apud  prin- 
cipes protractentur/'  ^     Searching  inquiries  were  made  by 

1  The  Gulf  of  Ruin,  or  a  Quick  Reform:  which  will  you  Chusef 
p.  6. 

^  State  Trials,  xxiii,  194,  1044;  xxiv,  915. 

3  State  Trials,  xxiii,  958.  "  I  have  adopted  the  reading  of  Colcrus 
and  Aedalius  in  preference  to  the  common  reading  which  is  pertrac- 
tentur"  he  tells  the  jury. 
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Other  writers  into  the  purpose  and  intent  of  the  Magna 
Carta  and  the  Parliament  of  1265.  A  lively  controversy 
over  the  interpretation  of  the  latter  event  arose  between 
Arthur  Young  and  Daniel  Stuart.  After  triumphantly 
tearing  to  shreds  the  argument  of  his  opponent,  Stuart 
announces:  "The  existence  of  representatives  of  some 
description  may  be  traqed  in  every  page  of  our  his- 
tory, and  is  coeval  with  all  law  and  government  in  Eng- 
land. What  though  they  were  occasionally  laid  aside ;  their 
rights  invaded.  ..."  And  he  furthermore  informs  us 
"  wherever  we  find  the  slightest  traces  of  the  House  of 
Commons  .  .  .  there  is  no  mention  of  its  being  a  new  in- 
stitution, which  is  strong  proof  that  it  was  an  old  one."  ^ 
Authorities  ancient  and  modern  are  freely  invoked.  Burke's 
"  Thoughts  on  the  Causes  of  the  Present  Discontent," 
Doctor  Jebb,  Fortescue,  Coke  and  Blackstone  are  made  to 
support  the  radical  contention,  while  a  certain  volume, 
written  in  the  reign  of  Queen  Elizabeth,  by  Sir  Thomas 
Smith,  Doctor  of  Laws,  and  entitled  "  De  Republica  an- 
glorum,"  is  quoted  on  his  trial  by  Henry  Yorke,  as  con- 
firming explicitly  his  position  in  regard  to  political  reform." 
From  the  forests  of  Germany  in  the  first  century  to  the 
publication  of  Richmond's  letter  in  the  eighteenth,  the  cup- 
board of  history  was  swept  bare.  No  crumb  lay  hidden 
from  the  radical  broom.  The  voting  privileges,  however,  of 

*  Stuart,  Peace  and  Keform,  p.  86. 

2  "  Atque  ut  concludam  breviter,  quicquid  in  centuriatis  comitiis,  aut 
in  tribunitiis,  populus  Romanus  efficere  potuisset  id  omne  in  comitiis 
Anglicanis  tanquam  in  coetu 

I.  Principem. 

II.  Populumque 

representante,  commode  transigitur,  interesse  enim  illo  conventu 
omnes  intelligimur  cujuscunque  amplitudinis  status  aut  dignitatis 
princepsve,  aut  Plebs  fuerit,  sive  per  teipsum  hoc  flat,  sive  per  pro- 
curatorem."  From  the  trial  of  Henry  Redhead,  alias  Henry  Yorke, 
State  Trials,  xxv,  1080. 
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our  English  ancestry  are  scarcely  germane  to  this  discus- 
sion. Indeed,  the  reward  which  is  ours  from  their  study,  is 
inversely  proportional  to  the  time  expended.  The  same 
might  be  said  for  those  quixotic  and  doctrinnaire  argu- 
ments in  support  of  annual  Parliaments  and  Universal 
Suffrage.  In  one  case  the  evil  of  the  Rotten  Borough  is 
to  be  remedied  by  the  following  plan :  "  Let  a  list  be  made 
out  of  the  voters  in  every  borough.  And  let  it  be  ordered 
by  Parliament  that  every  borough  not  having  a  thousand 
voters  shall,  out  of  the  inhabitants  of  the  town  or  hundred 
gradually  raise  them  to  that  number."  ^  This  accomplished, 
it  is  suggested  that  a  return  be  made  to  the  old  Anglo- 
Saxon  system  of  hundreds  and  tithings.  '*  Let  the  presi- 
dents of  ten  tithings  select  the  presidents  of  the  hundred; 
the  presidents  of  the  hundred,  the  president  of  the  thou- 
sand, and  so  on.  Each  division  of  ten  thousand  families 
could  send  two  members  to  Parliament,  the  votes  to  be 
taken  by  the  heads  of  tithings,  and  carried  by  them  to  the 
heads  of  hundreds,  to  be  conveyed  to  the  heads  of  thou- 
sands who,  with  the  head  of  the  ten  thousand  should  de- 
clare the  representatives  elected."  ^  If  we  follow  out  this 
scheme,  the  writer  hopes  that  the  peace  and  tranquillity  of 
Alfred's  reign  may  be  restored.  Frend,  the  deviser  of  this 
Utopian  dream,  though  a  clear  thinker  on  other  subjects,  is 
obsessed,  as  were  so  many  of  his  contemporaries,  with  the 
idea  of  indirect  elections.  His  plan  contains  nothing  of 
merit,  save  perhaps  the  intimation  that  a  right  of  referen- 
dum remained  in  the  hands  of  the  people.^ 

The  proposal  of  Gerrald  was  even  more  fantastic.  He 
recommended  the  division  of  the  one  hundred  and  twenty- 
five  thousand  males  in  England  into  twelve  hundred  and 
fifty  primary  assemblies.     Ten  primary  assemblies  made 

*  Frend,  Peace  and  Union,  p.  16. 

2  Ibid.,  p.  20.  •/&iU,  p.  22. 
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one  secondary  assembly.  To  this  body  every  primary  as- 
sembly was  to  send  ten  delegates.  Each  of  the  secondary 
assemblies  would  send  two  deputies  to  a  national  conven- 
tion, which  would  be  in  turn  the  source  of  many  civil  and 
political  blessings.^ 

Various  divergent  theories  were  held  by  other  writers.^ 
All  recognized,  however,  that  the  attainment  of  any  reform 
was  more  difficult  than  perfecting  the  details  of  a  theo- 
retical ideal.  Two  methods  of  obtaining  their  general  end 
were  suggested.  At  first  their  hopes  were  set  on  a  petition- 
ing of  Parliament.  As  it  became  more  and  more  evident 
that  this  method  was  useless,  a  national  convention  was  de- 
manded. Paine  stoutly  upheld  the  idea  of  a  convention. 
''I  have  no  idea  of  petitioning  for  rights,"  he  wrote; 
"  whatever  the  rights  of  the  people  are  they  have  a  right 
to  them,  and  none  have  a  right  to  withhold  them,  or  to 
grant  them.  Government  ought  to  be  established  on  such 
principles  of  justice  as  to  exclude  the  occasion  of  all  such 
applications,  for  when  they  appear  they  are  virtually  ac- 
cusations." *  Boldness  is  what  we  need.  "  Instead  then 
of  referring  to  Rotten  Boroughs  and  absurd  corporations 
for  addresses  or  hawking  them  about  the  country  to  be 
signed  by  a  few  dependent  tenants,  the  real  and  effectual 
mode  would  be  to  come  at  once  to  the  point,  and  to  ascertain 
the  sense  of  the  nation  by  electing  a  national  convention."  * 
This  convention  is  to  be  elected  by  universal  suffrage — 
one  man,  one  vote.  How  it  shall  be  convened,  where  it 
shall  meet,  and  who  shall  summon  it,  we  are  not  told. 

'  Gerrald,  A  Convention,  p.  112. 

'  Among  these  latter  it  is  interesting  to  note  that  Major  Cartwright 
is  the  only  one  who  mentions  or  approves  of  woman  suffrage. 
3  Paine,  Address  to  Addressors,  Works,  iii,  81. 
*Ibid.,p.S7. 


CHAPTER  VI 

Radicalism  and  the  Economic  Crisis 

monopolies,  luxury  and  the  new  industrialism  as 
the  cause.    vagueness  of  the  proposed  reme- 
dies,   the  intimation  of  the  minimum  wage 

"  The  profit  of  the  world  is  for  all.  The  king  himself 
is  served  by  the  field.*'  ^ 

This  sentence,  the  most  lucid  one  in  a  long,  rambling  dis- 
course on  the  troubles  of  the  times,  gives  the  keynote  to  the 
economic  demands  of  radicalism.  Those  demands  were 
all  too  often  half -formed,  inchoate,  fragmentary.  The 
radical  consciousness  was  but  dimly  aware  of  the  omni- 
present urgency  of  economic  reform.  The  mirage  of  politi- 
cal equality,  blurring  the  vision  and  distorting  the  per- 
spective, danced  constantly  before  its  eyes;  "ballot-box 
influenza ''  had  become  an  obsession,  annual  Parliaments 
and  universal  suffrage  ultimate  and  final  goals,  rather  than 
milestones  on  the  dusty  road  of  progress.  Nevertheless, 
the  spirit  of  discontent  was  due  mainly  to  economic  dis- 
tress. It  was  physical  suffering  and  physical  want,  those 
ever  active  stimuli  of  protesting  humanity,  which  stirred 
the  emotions  and  steeled  the  determination  of  the  British 
radicals.  For  that  reason,  if  for  no  other,  any  study  of 
radical  agitation  which  casts  economic  opinion  to  one  side 

^  Matthews,  Remarks  on   the   Cause  and   Progress  of  the   Scarcity 
and  Dearness  of  Cattle,  Swine,  Cheese,  etc.,  i797,  P-  205. 
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is  without  fair  proportion  and  equitable  balance.^  It  is, 
however,  one  of  the  most  serious  difficulties  of  the  his- 
torian that  this  opinion  so  powerful,  often  determinative 
in  its  day,  seldom  leaves  an  adequate  trace,  either  of  its 
own  expression  or  of  its  force  in  society.  A  thing  of  the 
hour,  called  out  by  the  insistent  needs  of  daily  life,  it  lives 
only  as  long  as  the  situation  lasts.  Once  the  crisis  passes 
away,  the  whole  incident  is  forgotten  and  its  literature 
which  is  the  historian's  only  clue,  is  thrown  to  the  rubbish 
heap.  Fortunately,  however,  in  this  instance  it  is  not  alto- 
gether the  case.  A  few  pamphlets,  but  enough  to  give  us 
some  inkling  as  to  what  the  situation  and  opinion  really 
were,  have  come  down  to  us.  They  are  not  the  least  inter- 
esting material  for  the  study  of  our  period. 

Monopolies,  relentless  and  brutalizing,  were  assumed  to 
be  the  source  of  the  prevalent  economic  misery,  and  special 
opprobrium  was  cast  by  the  radicals  upon  all  w^ho  plotted 
to  raise  the  price  of  foodstuffs.  Denvmciation  of  the  corn 
dealers  and  the  wholesale  butchers  are'  common.  The 
wholesale  butcher  or  ''  the  carcass  butcher,"  as  he  is  called, 
is  accused  of  attending  all  the  chartered  markets  within 
fifty  miles  of  London,  although  those  markets  were  in- 
tended for  the  local  community  only.  It  is  claimed  that  the 
London  wholesalers  go  there,  and  buy  up  all  the  live  stock, 
so  that  when  it  reaches  the  Smithfield  market,  the  cutting 
or  retail  butcher  finds  to  his  sorrow  that  it  is  already  sold, 
and  that  there  is  no  longer  competition  as  in  the  old  days.- 
The  wholesale  butchers  not  only  forestall  the  cattle;  they 
actually  buy  the  very  farms.     What  right  has  a  butcher 

^  Robinson,  The  New  History,  pp.  132  et  seq. 

^Monopoly:  The  cutting  butchers'  last  appeal  to  the  legislature  upon 
the  high  price  of  meat,  by  a  Philanthropic  Butcher,  London,  1795. 
This  is  replied  to  by  the  wholesale  butchers  by  Facts  for  the  Con- 
sideration of  the  Public  at  Large. 
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to  be  a  farmer;  or  a  farmer  to  be  a  butcher !  If  the  butcher 
cares  for  the  plow,  let  him  get  a  farm,  but  he  should  leave 
his  cleaver  behind  him.  It  is  not  fair  that  he  should  carry 
on  both  trades.  The  law  should  stop  these  monopolies, 
but  if  it  won't,  then  the  landlords  ought  to  prevent  their 
tenants  from  butchering,  and  the  magistrates  who  dispose 
of  the  market  stalls  should  see  to  it  that  the  butchers  are 
kept  at  a  distance.  Dwellers  outside  of  London  must  join 
in  assisting  their  city  brethren.  If  they  pledge  themselves 
not  to  buy  of  the  farmer-butcher,  much  might  be  done, 
and  also,  if  the  farmer-butcher  were  forbidden  to  sell  every 
fifth  female  calf  for  veal,  there  would  be  more  cattle  in  the 
kingdom.  No  yearling  swine  should  be  killed,  either.  As 
it  is  now,  the  butchers,  who  care  nothing  for  the  country, 
are  greatly  diminishing  the  supply  of  livestock  by  their 
short-sighted  and  selfish  methods. 

The  butchers  are  not  the  only  offenders.  We  are  told 
also  of  a  butter  monopoly.  "  About  twenty  years  ago  the 
obnoxious  practice  of  contracting  for  dairies  was  but  little 
known."  Butter  was  sold  fresh  and  at  a  reasonable  rate. 
Now,  the  great  jobbers  engross  the  butter  supply  in  New- 
gate and  Leadenhall  markets.  "  Their  practice  is  to  ride 
from  dairy  to  dairy  in  the  country,  and  to  buy  up  all  they 
can;  this  means  of  engrossing  such  large  quantities  en- 
ables them  to  sell  at  two  prices,  for  the  dealers  are  com- 
pelled to  apply  to  them  first."  The  bakers  are  not  behind- 
hand in  sharp  practice.  They  adulterate  their  bread  by 
using  salt,  alum  and  soap.  And  as  for  the  brewers,  they 
are  famous  for  their  sly  w^ays.  They  put  tobacco  in  their 
beer,  to  whet  the  thirst;  Spanish  licorice  is  used  for  color- 
ing; isinglass  gives  beer  a  translucent  appearance,  and 
copperas  makes  it  foam. 

**  Before  the  accursed  spirit  of  monopoly  destroyed  the 
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little  farmer,  he  had  plenty  of  fowls,  ducks,  etc.,  very  cheap, 
but  the  gentleman  farmers  disdain  to  breed  anything  but 
for  their  own  table  ...  the  middle  people  are  sinking  into 
the  state  of  the  Neapolitan  la::zaroni.  It  is  a  land  for  the 
rich,  and  it  is  a  hell  for  the  poor.  Everything  is  committed 
upon  the  issue  of  money.  I  believe  there  are  few  days 
pass  away  in  the  public  offices  when  some  forlorn  individual 
is  not  brought  up  to  the  bar  of  justice  to  receive  punish- 
ment for  his  inability  to  pay  dues  enacted  by  the  multi- 
farious imposts  of  the  legislature."  ^ 

The  gentry,  indeed,  manipulate  the  law  on  their  own 
behalf.  John  Thelwal  assures  his  readers  that  the  laws 
which  regulate  commerce  are  specially  designed  to  aid  the 
rich  agriculturists.  Such  a  law,  he  says,  is  that  which  pro- 
hibits the  importation  of  foreign  corn  under  fifty  shillings 
a  bushel;  and  even  in  this  instance  good  wheat  might  be 
over  fifty  shillings  a  bushel,  and  yet  the  ports  be  closed  to 
foreign  commerce.  For  the  officers  only  took  the  average, 
and  since  more  poor  corn  was  sold  than  good,  the  average 
was  low.  It  might  be  fifty  shillings,  while  good  corn  was 
fifty-three.  Speculation  also  made  the  matter  worse.  On 
the  Isle  of  Wight,  he  instances  the  case  of  a  well-to-do 
farmer  who  bought  up  all  the  grain  on  the  island  and  re- 
fused to  sell  it,  and  "  to  such  a  height  are  these  speculations 
carried  that  corn  on  the  Isle  of  Wight,  in  the  summer  of 
1795,  reached  a  price  of  from  twenty  to  twenty-five 
pounds  a  load,  standing  on  the  ground,  though  in  the 
memory  of  the  oldest  inhabitant  of  that  island  it  was  never 
twelve  pounds  before." 

The  gentry  force  the  government  to  abet  their  class 
interests  in  other  ways.  Their  puppets  in  the  House  of 
Commons  facilitate  the  filching  of  the  common  land  by 

1  Matthews,  Remarks,  op.  cit.,  passim. 
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enclosure  acts.  The  growth  of  large  farms  goes  on  apace. 
"  The  practice  of  enlarging  and  engrossing  of  farms,  and 
especially  that  of  depriving  the  peasantry  of  all  landed 
property,  have  contributed  greatly  to  increase  the  number 
of  the  poor."  The  landowners  and  farmers  join  several 
small  farms  together  and  thus  take  away  the  livelihood  of 
many  who  formerly  lived  in  independence.  The  peas- 
antry are  now  beggared.  "  Formerly  many  of  the  lower 
sort  of  people  occupied  tenements  of  their  own,  with  par- 
cels of  land  about  them,  .  .  .  but  those  small  parcels  of 
ground  have  been  swallowed  up  in  the  contiguous  farms 
and  enclosures;  the  cottages  themselves  have  been  pulled 
down ;  the  families  who  used  to  occupy  them  are  crowded 
together  in  decayed  farmhouses,  with  hardly  ground  enough 
about  them  for  a  cabbage  garden."  ^ 

John  Thelwal  describes  the  process  by  which  the  wealthy 
landlord  absorbs  the  small  holding  of  his  poor  neighbor. 
Such  a  man  is  an  "  agricultural  cannibal,"  cries  Thelwal. 
He  continues  in  his  evil  ways  until  perhaps  he  becomes  the 
master  of  a  county.  His  greedy  voraciousness  should  be 
summarily  checked.  "If  a  gentleman  (for  such  is  the 
title  with  which  we  perversely  dignify  every  two-legged 
being  whom  fortune  has  elevated  above  the  common  feel- 
ings of  humanity)  purchases  a  small  estate,  or  takes  the 
lease  of  any  antiquated  mansion,  almost  the  first  step  he 
takes  towards  accomplishing  his  projected  improvements 
is  to  level  the  surrounding  cottages  to  the  ground,  and  to 
drive  the  wretched  inhabitants  from  the  spot."     Poverty 

1  David  Davies,  The  Case  of  the  Laborers  in  Husbandry,  pp.  55, 
56.  The  author  of  this  book,  the  rector  of  Barkham,  Berks,  is  a 
strange  composite  of  sentimental  philanthropy  and  rational  radical- 
ism. Combined  with  his  thoughtful  analysis  of  existing  misery  are  to 
be  found  sundry  observations  on  the  improvidence  and  extravagance 
of  the  poor,  etc. 
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is  annoying  and  unpleasant  to  these  sensitive  gentlemen; 
cottages  destroy  the  view ;  they  are  but  "  warts  upon  the 
landscape."  And  what  right,  anyway,  have  the  poor  to 
gather  free  fuel  from  the  enclosed  heath?  "Shall  low 
plebeians,  vulgar,  base-born  hinds,  born  in  the  pale  of 
matrimonial  beggary,  dare  to  violate  the  sacred  fences  of 
their  masters?  And  when  the  sharp,  biting  winter  freezes 
their  joints  and  the  scanty  earnings  of  their  industry  will 
scarcely  furnish  them  with  so  much  food  as  may  keep  life 
and  soul  together,  shall  they  presume  to  snatch  a  wretched 
stake  from  him  who  wallows  in  indulgence,  to  make  a  little 
fire  in  their  crazy  cabins  ?  "  ^ 

Thomas  Paine  agreed  with  Thelwal  in  this  matter. 
'*  Cultivation,"  he  wrote,  "  is  at  least  one  of  the  greatest 
natural  improvements  ever  made  by  human  invention.  It 
has  given  the  created  earth  a  ten-fold  value,  but  the  landed 
monopoly  that  began  with  it  has  produced  a  great  evil.  It 
has  dispossessed  more  than  one-half  of  the  inhabitants  of 
every  nation  of  their  natural  inheritance,  without  providing 
for  them  as  ought  to  have  been  done  an  indemnification  for 
that  loss,  and  has  thereby  created  a  species  of  poverty  and 
wretchedness  that  did  not  exist  before."  ^ 

Monopolies  are  not  the  sole  cause  of  the  prevalent  dis- 
tress. There  is  too  much  commerce  and  trade,  anyway, 
we  are  assured,  for  the  welfare  of  old  England.  Wealth 
results  from  commerce  and  trade,  and  wealth  breeds  new 
desires.  The  result  is  extravagance.  Extravagance  has 
boosted  high  the  price  of  provisions.  Economy  is  now  -i 
lost  art.  Merchants  ape  the  manners  and  customs  of  the 
nobility.     "  In  the  metropolis  and  other  large  cities  and 

1  Thelwal,  The  Peripatetic,  i,  129  et  seq. 

2  Paine,  Agrarian  lustice,  passim.    Cf.  supra,  p.  94,  and  infra,  p.  15-2. 


145]         RADICALISM  AND  THE  ECONOMIC  CRISIS         143 

towns  the  shopkeeper  who  used  to  be  well  contented  with 
one  dish  of  meat,  one  fire,  etc.,  has  now  three  or  four  times 
as  many.  His  wife  has  her  card  parties.  She  must  be  in 
the  present  fashion,  with  no  stays;  petticoat  seams  pinned 
to  the  cravat,  and  the  arms  coming  out  at  the  pocket-holes 
— she  must  go  to  the  play-house  in  winter,  to  watering 
places  in  summer,  and  to  Ashley's  Amphitheatre  in  Autumn 
— in  his  shop  is  seldom  a  serving  woman  to  be  seen,  but 
several  well-powdered  gentlemen  to  serve  with  all  the 
politeness  required  by  the  first  female  characters."  ^ 

This  unwonted  demand  for  luxury  has  forced  prices  up- 
ward, and  the  chief  gainers  are  speculators,  landowners  and 
merchants.  People  on  fixed  incomes  have  a  hard  time  of  it, 
but  "  laborers  having  nothing  to  subsist  on  but  their  daily 
bread  must  ever  be  behindhand  in  advancing  the  price  of 
their  labor."  Inasmuch  as  the  laborer  fares  so  badly,  the 
price  of  his  labor  should  be  raised  in  proportion  to  the  price 
of  provisions.  It  would  be  advisable,  even,  for  the  govern- 
ment to  pass  a  law  to  that  effect,  for  "if  provisions  continue 
so  dear  that  the  poor  people  cannot  procure  a  moderate 
sufficiency  to  supply  their  necessary  wants,  discontent  will 
more  and  more  take  place,  and  hungry  stomachs  and  thin 
clothing  will  weaken  attachment  to  the  constitution."  ^ 

It  is  not  only  the  merchants  and  large  proprietors  who 
are  condemned.  The  farmer  also  receives  his  meed  of 
criticism.  A  pamphlet  published  in  Birmingham  discloses 
the  fact  that  the  farmer's  love  of  luxury  is  the  evil  pro- 

1  The  Crying  Frauds  of  the  London  Markets,  Proving  their  Deadly 
Influence  upon  Two  Great  Pillars  of  Life— Bread  and  Porter,  by  the 
author  of  The  Cutting  Butchers'  Appeal;  cf.  Remarks  on  the  Present 
Times,  Exhibiting  the  Causes  of  the  High  Price  of  Provisions,  by 
James  McPhail,  passim. 

'  Ibid.,  p.  113.  McPhail  believed  that  a  reform  in  morality  was  the 
greatest  need  of  Great  Britain. 
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genitor  of  all  disaster.  "  When  we  consider,"  begins  the 
narrative,  "  the  numberless  wretched  objects  which  every- 
where present  themselves  to  our  view;  men  bowed  down 
with  scanty  fare  and  hard  labor — women  covered  with  pov- 
erty and  rags— children  by  shoals,  bare-footed  and  bare- 
legged, gathering  the  void  of  brutes  to  procure  substance — 
while  we  reflect  on  this  and  the  numerous  complaints  as- 
sailing our  ears  on  every  side,  we  are  naturally  led  to  in- 
quire what  can  be  the  cause  of  so  much  wickedness." 

The  writer  then  dismisses  political  corruption,  taxation, 
the  war,  and  the  slackness  of  trade  as  reasons,  and  insists 
that  the  "  dearness  of  provisions "  is  the  determining 
factor.  His  explanation  of  that  dearness  is  somewhat 
peculiar.  "  The  possession  of  wealth,"  he  says,  "  is  gen- 
erally displayed  in  pomposity  and  affected  grandeur,  con- 
sequently it  is  no  easy  matter  to  distinguish  between  the 
land  holder  and  the  land  owner.  To  clip  the  aspiring  wings 
of  the  former,  the  latter  advance  their  rents  proportion- 
ably  to  the  price  of  grain,  etc.,  so  that  the  farmer  is  obliged 
to  return  to  his  soil.  .  .  .  Avarice  is  never  satisfied,  but 
often  disappointed.  Not  profiting  by  this  experience,  the 
farmer,  taking  advantage  of  the  times,  has  gone  on  ad- 
vancing his  grain."  Then  the  process  is  repeated  again 
and  again.  The  silly  farmer,  according  to  our  writer,  no 
sooner  raises  his  prices  than  the  proprietor  raises  his  rental, 
to  teach  him  that  he  is  only  a  farmer  after  all. 

For  this  the  silly  farmer  is  responsible.  If  he  does  not 
mend  his  ways  the  government  will  yield  to  the  demand 
of  the  poor,  and  will  then  give  a  bounty  on  grain.  When 
that  happens  the  farmer  will  be  sorry.  "  His  prancing 
hocking,"  his  chaise  and  pair,  will  then  be  set  aside.  The 
authorities  will  lend  a  hand,  the  author  thinks,  and  if  a 
bounty  is  not  feasible,  why,  the  government  can  fix  the 
price  of  wheat.    Already,  assize  of  bread  in  London  deter- 
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mines  one  price.  Why  should  not  a  local  custom  be  made 
national  ?  At  any  rate,  British  manufacturers  are  no  better 
than  those  on  the  Continent,  consequently  better  markets 
will  do  us  no  good.    We  must  have  cheaper  food.^ 

To  summarize  these  prevalent  theories  of  monopolies 
and  extravagance  we  cannot  do  better  than  to  glance  at  a 
certain  popular  pamphlet,  the  "  Rights  of  Swine."  "  Hard 
indeed  must  be  the  heart,"  it  begins,  "  which  is  unaffected 
with  the  present  distress  experienced  by  the  poor  in  general 
in  this  commercial  kingdom."  Many  thousands  of  people 
are  starving,  we  are  told,  and  why?  Corn  and  grass  pro- 
vide directly,  or  indirectly,  the  chief  food  of  mankind. 
Trade  and  commerce  affect  neither  corn  nor  grass.  "  Corn 
grows,  not  in  the  loom,  nor  grass  upon  the  anvil."  The 
reason  must  be  sought  elsewhere.  "  The  wealthy  and  vul- 
uptuous  "  raise  the  rents  of  houses  and  of  land.  "Hearken, 
O  ye  poor  of  the  land,"  the  address  continues,  "...  the 
present  want  of  bread  among  the  poor  of  the  land  is  not 
owing  to  the  want  of  grain  in  the  world,  nor  I  presume  in 
this  land,  but  owing  to  the  price  of  it  being  excessive 
above  the  price  of  the  laborer."  The  address  then  shows 
how  wages  have  fluctuated  up  and  down  while  land  rent 
has  always  steadily  increased  in  value.  In  the  existing  law 
the  poor  have  no  protection  against  that  sort  of  danger. 
Game  laws,  riot  acts,  etc.,  protect  the  rich,  but  where  is 
there  a  law  which  protects  the  poor?    "  Open  your  eyes,  O 

1 A  Letter  Addressed  to  the  Farmers  on  the  High  Price  of  Provisions, 
by  H.  of  Walsall,  Birmingham,  1796.  The  title  states,  "originally 
designed  for  the  Birmingham  and  Stafford  Chronicle,  but  refused 
insertion  by  them."  The  Birmingham  Chronicle  took  note  of  this 
pamphlet  as  follows :  "  Our  old  friend  H.,  from  Walsall,  we  esteem  for 
his  head  and  heart,  but  we  must  avoid  the  insertion  of  anything  which 
tends  to  render  the  children  of  distress  still  more  unhappy  by  magni- 
fying the  causes  of  their  calamity." 
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ye  poor  of  the  land!  In  vain  are  your  hands  and  your 
mouths  open  ...  Is  it  not  monstrously  provoking  to  be 
robbed  by  wholesale  and  relieved  by  retail !  Look,  again, 
and  you  will  see  that  public  collections,  subscriptions,  and 
charities  are  nothing  more  than  the  appendages  of  corrup- 
tion, extortion  and  oppression.  .  .  .  Say  not,  therefore,  ye 
oppressed  '  there  is  a  famine,  or  a  scarcity  of  provisions  in 
the  land.'  It  would  be  false.  The  land  contains  plenty; 
and  if  provisions  were  (as  they  ought  to  be)  reduced  to 
your  wages,  you  would  enjoy  your  unquestionable  rights — 
a  comfortable  sufficiency."  ^ 

These  monopolies  crushed  down  the  farm  laborer  to  the 
status  of  a  pauper;  kept  wages  stationary;  raised  prices; 
controlled  markets;  ruined  retailers;  injured  the  fertility  of 
the  soil ;  and  day  by  day  brought  Great  Britain  nearer  and 
nearer  to  the  verge  of  starvation.  But  while  monopolies, 
with  the  attendant  luxuries  and  extravagances  which  fol- 
low in  their  train  were  particularly  execrated,  the  "  pestif- 
erous novelties  "  in  agricultural  and  manufacturing  meth- 
ods by  no  means  escaped  the  condemnation  of  the  reformers. 

One  writer  claimed  that  the  new  breed  of  sheep,  fatter 
and  larger  than  the  old  kind,  was  in  a  measure  responsible 
for  the  high  price  of  meat.  "  It  is  more  than  probable," 
he  says,  "  that  the  great  noise  which  has  been  made  of  late 
years  about  increasing  the  size  of  livestock  is  a  species  of 
quackery,  which  is  a  real  loss  to  the  nation.    Small  animals 

1  State  Trials,  xxiv,  745.  For  other  denunciations  of  monopolies 
and  extravagance,  see  Governor  Pownall,  Consideration  on  the  Scar- 
city of  Corn  and  Bread,  Cambridge,  1795.  By  hair  powder,  starch, 
paste,  and  by  upholsterers,  paperhangers,  bookbinders,  etc.,  he  tells  us 
flour  is  extravagantly  wasted.  Cf.  On  Monopoly  and  a  Reform  in 
Manners,  1795;  The  British  Tocsin,  2d  ed.,  1795;  Observations  on  the 
Present  High  Price  of  Corn,  Bristol,  1795;  Letter  to  Pitt  on  the  Cause 
of  the  High  Price  of  Provisions,  Hereford,  1795. 


149]         RADICALISM  AND  THE  ECONOMIC  CRISIS         149 

take  on  much  more  in  proportion  to  their  food  than  large 
ones  for  obvious  reasons.  First,  the  surface  of  the  small 
animal  is  much  more  in  proportion  to  their  weight  than 
large  ones,  and  as  the  fat  is  mostly  laid  on  the  surface,  they 
have  consequently  a  larger  space  to  lay  it  on.  Second, 
the  muscular  fibres  of  small  animals  are  less  tense  than 
those  of  large  ones,  and  admit  more  easily  of  that  propor- 
tion of  the  fat  which  is  insinuated  in  the  process  of  fatten- 
ing with  the  interior  vesicles  of  muscular  flesh."  ^ 

The  foe  of  large  cattle  denounced  the  horse  also.  He 
estimated  the  number  of  horses  in  Great  Britain  at  two 
million.  It  took  three  acres  to  provide  provender  for  a 
horse.  The  horses,  then,  of  the  United  Kingdom,  needed 
six  million  acres  for  their  support.  This  idea  that  the 
horse  was  largely  responsible  for  the  high  price  of  pro- 
visions, is  echoed  by  other  writers,  one  author,  indeed,  de- 
manding that  it  be  made  illegal  for  a  vehicle  to  be  drawn 
by  more  than  two  horses.  An  exception  is  made  in  favor 
of  the  king,  who  may  be  drawn  ad  libitum. 

More  frequently  do  we  meet  with  criticisms  of  new 
methods  in  manufacturing.  We  are  told  that  "  the  uncer- 
tainty of  labor  conditions  is  the  most  vicious  result  of 
these  new  innovations.  Caprice  of  fashion  causes  by  fits 
and  starts  a  great  demand  for  one  species  of  goods  and  a 
cessation  of  demand  for  another;  and  thus  w^orkmen  who 
are  to-day  fully  employed  may  be  to-morrow  in  the  streets 
begging  their  bread."  "  The  uncertainty  of  factory  labor 
is  often  attacked.  So  also  is  the  new-fangled  machinery 
which  displaced  so  rapidly  old  and  valued  industries.  An 
anonymous  author  in  1794  bitterly  assails  the  new  spin- 
ning machinery.     "  A  wooden  wheel,  costing  two  shillings 

1  Alexander  Dirom,  An  Inquiry  into  the  Corn  Laws  and  Corn  Trade, 
Edinburgh,  1796. 

2  Davies,  The  Case  of  the  Laborers,  passim. 
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for  each  person,  with  one  reel,  costing  three  shillings  "  pro- 
vided the  old  plant,  which  could  be  used  by  the  women  of 
the  family,  who  would  thus  not  be  exposed  to  the  evil  ef- 
fects of  working  in  a  factory.  It  is  a  crime  to  take  little 
girls  away  from  home,  and  place  them  in  a  factory  without 
protection,  under  the  sway  of  some  overseer.  Aside  from 
the  evil  influence  of  that  sort  of  thing  they  will  not  learn  the 
arts  of  housewifery.  Since  machinery  has  come  into  use 
women  and  children  are  idle.  A  woman  cannot  work  in 
the  fields;  after  her  house  work  is  done  she  has  much 
leisure  time.  Is  it  not  better  to  employ  it  in  spinning  than 
in  idleness?  Formerly  a  widow  could  get  along  when  she 
was  paid  one  penny  a  skein,  but  now  that  twenty  girls  do 
the  work  of  two  thousand  women,  the  widow  is  made  a 
pauper.  Then,  too,  the  new  machine  product  is  inferior. 
Hand-work  wool  is  much  better  twisted,  and  cloth  made 
from  it  lasts  longer.  What  are  the  poor  people  going  to 
do  ?  Wool  spinning,  he  states,  is  a  national  industry.  It  is 
not  like  the  cotton  industry  in  Manchester.  There  machin- 
ery is  a  good  thing,  for  it  does  not  supplant  British  labor, 
only  East  Indian.  Winding  silk,  manufacturing  netting 
for  fishing  boats,  and  other  local  industries  exist  in  great 
number,  but  none  is  so  generally  practiced  as  the  spinning 
of  wool.^ 

A  trenchant  observer  shows  that  there  was  some  basis 
for  these  criticisms.  In  1797,  John  Thelwal  took  a  walking 
tour  in  the  west  of  England.  We  quote  from  his  note- 
book :  ''  At  Frome,  cloth  mill,  women  waiting  for  spare 
wool  to  be  spun  by  hand  2j4d.  per  pound;  great  work  spin 
2  lb.  a  day.    Children  in  factory  is.  6d.  to  2s.  6d.  per  week. 

*  Observation  on  the  Detriment  which  is  Supposed  must  Arise  to  the 
Family  of  every  Cottage  throughout  the  Kingdom  from  the  Loss  of 
Woolen  Spinning  by  the  Introduction  of  Machinery  in  that  Work, 
London,  1794. 
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Day,  14  hours.     Pallid  and  miserable.     Women  who  pick 
knots  off  work."  ^ 

Just  how  this  situation  was  to  be  combated  the  radical 
party  did  not  know,  nor  did  it  greatly  care.  Universal  suf- 
frage and  annual  Parliaments  would  find  a  way.  The  de- 
tails of  reform  could  safely  be  left  to  the  future.  A  certain 
Catharine  Phillips,  however,  was  not  satisfied  with  gener- 
alities, and  we  owe  to  her  a  carefully-outlined  platform  of 
eight  specific,  if  somewhat  peculiar,  reforms.  First,  public 
granaries  should  be  built.  Second,  tithes  of  all  kinds  should 
be  abolished.  Tithes  Miss  Phillips  considered  the  most 
detrimental  factor  in  the  industrial  situation.  *'  It  is  a 
barbarous  custom,"  she  said.  "  They  ought  not  to  be  toler- 
ated in  a  Christian  country.  For  one  man  to  be  allowed  to 
take  a  tenth  of  the  whole  produce  is  shocking  to  humanity, 
for  he  has  labored  but  very  little — perhaps  not  at  all,  as 
many  parishes  are  served  by  curates,  at  small  expense  to 
the  rectors."  Third,  the  number  of  dogs  should  be  lessened. 
Fourth,  the  number  of  small  farms  should  also  be  increased. 
Fifth,  hair  powder  should  no  longer  be  used.  Sixths 
fishing  ought  to  be  encouraged,  and  on  that  account  taxes 
should  be  taken  from  salt,  and  settlements  should  be  made 
along  the  north  of  Scotland.  Seventh,  oxen  should  be 
used  more  generally  in  place  of  horses.  They  should  also 
be  equipped  with  collars,  instead  of  yokes.  Eighth,  the 
barren  and  waste  lands  should  be  planted  and  cultivated  at 

1  Cestre,  Thelwal,  p.  164.  These  jottings  bear  the  ear-marks  of 
truth.  We  may  be  still  further  assured  of  their  trustworthiness  if  we 
take  notice  of  Thelwal's  approval  of  the  healthy  conditions  which  pre- 
vailed in  certain  newer  and  larger  manufactories.  Thelwal  indeed, 
though  a  warm  hearted  and  emotional  man,  was  in  many  ways  a  stern 
realist,  fairly  immune  to  superficial  sentimentalities.  "  Filth  and  rags 
but  tolerably  healthy"  was  his  caustic  description  of  one  woolen 
manufactory. 
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the  expense  of  the  national  government  for  the  benefit  of 
the  entire  community/ 

Thomas  Paine  also  brought  forward  a  proposal  to  dimin- 
ish economic  misery.  In  1797,  he  published  his  "  Agrarian 
Justice."  This  little  pamphlet  was  called  forth  by  a  sermon 
of  Bishop  Watson  on  the  subject  of  God's  beneficent  in- 
tention in  creating  both  rich  and  poor.  Paine  denied  that 
God  made  men  rich  and  poor.  "  He  made  only  male  and 
female  and  gave  them  the  earth  for  their  inheritance.*' 
Monopolization  of  the  land  has  violated  and  not  fulfilled 
God's  will;  and  to  make  amends  an  inheritance  tax  ought 
to  be  laid  on  all  landed  property,  the  money  thus  collected 
to  form  a  vast  national  fund.  Every  person  in  Great 
Britain  upon  reaching  the  age  of  twenty-one  years,  whether 
poor  or  rich,  male  or  female,  is  to  be  paid  from  it  the  sum 
of  fifteen  pounds.  "  When  a  young  couple  begin  the 
world,"  argues  Paine,  "  the  difference  is  exceeding  great 
whether  they  begin  with  nothing  or  with  fifteen  pounds 
apiece.  With  this  aid  they  could  buy  a  cow  and  imple- 
ments to  cultivate  a  few  acres  of  land;  and  instead  of  be- 
coming a  burden  upon  society,  which  is  always  the  case 
where  children  are  produced  faster  than  they  can  be  fed, 
they  would  be  put  in  the  way  of  becoming  useful  and 
profitable,  citizens."  " 

The  diffuse  though  specific  remedies  of  Catharine 
Phillips  and  the  proposed  inheritance  tax  of  Paine's  "Ag- 
rarian Justice,"  were  trifling  and  half-way  measures  to 
Thomas  Spence.     He  alone  of  all  the  British  radicals  un- 

1  Catharine  Phillips,  Considerations  on  the  Causes  of  the  High  Price 
of  Grain,  and  other  Articles  of  Provision  for  a  Number  of  Years 
Past,  and  Propositions  for  Reducing  them,  with  Occasional  Remarks, 
London,  1792. 

2  Paine,  Agrarian  Justice,  1797 y  passim.  Conway,  Life  of  Paine, 
ii,  251. 
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derstood  in  its  full  significance  the  economic  basis  of  human 
society.  *'  It  is  childish,"  he  claimed,  "  to  expect  ever  to 
see  small  farms  again,  or  ever  to  see  anything  else  than 
the  utmost  screwing  and  grinding  of  the  poor  till  you  quite 
overturn  the  present  system  of  landed  property."  The 
landlords,  he  said,  are  "  a  warlike  enemy  quartered  upon 
us  for  the  purpose  of  raising  contributions.  William  the 
Conqueror  and  his  Normans  were  fools  [compared]  to 
them  in  the  art  of  fleecing,  and  therefore  anything  short 
of  the  total  destruction  of  the  power  of  these  Samsons 
will  not  do,  and  that  must  be  accomplished  not  by  simple 
shaving,  which  leaves  the  roots  of  new  strength  to  grow 
again.  No :  we  must  scalp  them,  or  else  they  will  soon  re- 
cover and  pull  our  temple  of  liberty  about  our  ears."  ^ 

The  advisability  of  scalping  the  landlords  did  not  appeal 
to  the  rank  and  file  of  the  radicals.  Poor  Spence  finally 
admitted  that  he  was  held  up  to  the  public  as  a  fool  and  a 
madman,  and  that  "  the  greater  part  think  it  would  be  best 
to  treat  me  and  my  opinions  with  contempt.^  These  spe- 
cific reforms,  indeed,  created  little  stir.  The  truth  was 
that  the  radicals  were  chiefly  interested  in  political  reform. 
Here  and  there,  to  be  sure,  desultory  pamphlets  would  ap- 
pear urging  economic  innovations.  There  were  many  criti- 
cisms of  the  oat-devouring  horse;  and  suggestions  for 
state  granaries  were  fairly  numerous.^    But  there  was  no 

*  Spence,  The  Restorer  of  Society  to  Its  Natural  State  in  a  Series 
of  Letters  to  a  Fellow  Citizen,  Letter  V.  In  defence  of  this  gory 
theory  Spence  says:  "  It  is  plain  that  if  the  lords  of  the  Philistines  had 
scalped  Samson  instead  of  shaving  him,  they  might  have  saved  both 
themselves  and  their  temples." 

«  Spence,  The  Trial  of  Thomas  Spence,  p.  67,  bound  with  The  Con- 
stitution of  the  Perfect  Commonwealth,  1798. 

»  E.  S.  Gray,  A  Proposal  for  Supplying  London  with  Bread.  In 
these  granaries  a  huge  supply  of  grain  is  to  be  stocked,  and  fortifica- 
tions are  to  be  built  around  them.    Idem,  A  Letter  to  the  Honorable 
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common  platform,  no  unified  specific  demand  which,  in 
the  world  of  economic  thought,  might  compare  with  annual 
Parliaments  and  universal  suffrage.  There  was,  indeed,  a 
widespread  feeling  that  wages  should  be  higher,  but  the 
feeling  had  not  crystallized  into  a  definite  plan. 

A  hint,  a  suggestion,  however,  of  how  this  was  to  come 
about  we  may  gather  from  an  advertisement  which  ap- 
peared in  a  Norwich  paper:  "Day  Laborers."  It  read: 
"  At  a  numerous  meeting  of  the  day  laborers  in  the  little 
parishes  of  Heacham,  Snettishham  and  Sedgford,  this 
day,  5th  November,  in  the  parish  of  Heacham,  in  the 
county  of  Norfolk,  in  order  to  take  into  consideration  the 
best  and  most  peaceful  mode  of  obtaining  redress  of  all 
the  severe  and  peculiar  hardships  under  which  they  have 
so  many  years  painfully  suffered,  the  following  resolu- 
tions were  unanimously  agreed  to:  ist,  that — The  laborer 
is  worthy  of  his  hire,  and  that  the  mode  of  lessening  his 
distress,  as  hath  been  lately  the  fashion,  by  selling  him  flour 
under  the  market  price,  and  thereby  rendering  him  the  ob- 
ject of  a  parish  rate,  is  not  only  an  indecent  insult  to  his 
lonely  and  humble  situation,  in  itself  [sufficiently  mortify- 
ing from  his  degrading  dependence  upon  the  caprice  of  his 
employer],  but  a  fallacious  mode  of  relief,  and  every  way 
inadequate  to  a  radical  redress  of  the  manifold  distresses  of 
his  calamitous  state;  2nd,  that  the  price  of  labor  shall  at 
all  times  be  proportioned  to  the  price  of  wheat,  and  should 
be  invariably  regulated  by  the  average  price  of  that  neces- 
sity of  life."  The  advertisement  states  further  that  this  is 
the  only  way  by  which  the  status  of  the  laborer  as  a  self- 
respecting  man  may  be  maintained,  and  it  invites  assistance 
and  co-operation   from  all  of  his   friends.      If  they  will 

the  Corn  Committee  on  the  Importation  of  Rough  Rice  as  a.  Supple- 
ment of  Wheaten  Hour,  London,  1796.  This  writer  justifies  granaries, 
from  Genesis,  XLL 
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write  to  Adam  More,  laborer,  at  Heacham,  postage  pre- 
paid, they  will  receive  further  information  concerning  the 
proposal.^ 

The  intimation,  in  this  advertisement,  of  a  minimunm 
wage  may  also  be  supplemented  by  the  proposal  of  one 
lone  member  of  the  House  of  Commons.  Samuel  Whit- 
bread,  contemptuously  termed  by  Byron  "  The  Demos- 
thenes of  vulgar  vehemence,"  though  a  Whig  member  of 
Parliament,  had  distinctly  radical  leanings.  He  frequently 
acted  independently  of  party,  and  particularly  when  his 
humanitarian  sympathies  were  aroused.  In  1795  he 
brought  in  a  bill  to  revive  an  old  act  of  Elizabeth's.  This 
act  provided  that  justices  of  the  peace  might  assess  the 
wages  of  laborers  in  husbandry.  The  law  had  been  passe;! 
to  prevent  laborers  from  striking  for  a  higher  wage,  and 
to  that  end  had  been  amended  and  revised  in  the  reign  of 
James  I  and  George  H.^  Whitbread  now  proposed  govern- 
ment action  to  keep  wages  from  falling  too  low.  He  ex- 
plained, in  the  House,  that  the  act  of  Queen  Elizabeth  em- 
powered justices  of  the  peace  to  fix  the  maximum  reward 
of  labor.  His  bill,  he  stated,  only  went  so  far  as  to  em- 
power them  to  fix  the  minimum. 

In  this  measure  Whitbread  received  practically  no  sup- 
port. Fox  addressed  the  House  in  one  of  his  long,  mean- 
ingless speeches,  more  filled  with  denunciation  of  the  gov- 
ernment than  with  feeling  for  the  poor.  A  certain  Mr. 
Burden  denied  that  the  price  of  labor  was  inadequate  to 
the  price  of  provisions ;  he  knew  of  places  where  the  labor- 
ers were  able  to  accumulate  money.  And  Dundas  followed 
in  the  same  strain,  with  a  few  remarks  anent  the  lateness 
of  the  season,  and  the  failure  of  the  crops.'     Whitbread's 

^  Young,  Annals,  xxv,  503.  , 

2  Hammond,  Village  Laborers,  pp.  133  et  seq. 
8  Parliamentary  Register,  liii,  648. 
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bill  was  negatived  at  its  second  reading  without  a  division. 
Upwards  of  six  score  years  were  to  pass  ere  the  "  wildcat " 
theory  of  Samuel  Whitbread  was  to  meet  with  the  appro- 
bation of  a  British  Parliament. 


SECTION    II 


CHAPTER  I 

The  Radical  Societies.    Their  General  Aim  and 
Purpose 

THE  quasi-radical  SOCIETIES  REVIEWED.  THE  LONDON 
CORRESPONDING  SOCIETY  AND  ITS  ALLIES.  THEIR  THREE- 
FOLD PROPAGANDA :  CORRESPONDENCE,  PUBLICATIONS  AND 
PUBLIC  MEETINGS 

The  British  radicals  made  little  headway  in  putting 
their  theories  into  practice.  Unforseen  circumstances 
played  havoc  with  their  plans.  Prejudices,  bitter  and  un- 
yielding, blocked  their  progress,  while  a  Tory  government, 
lynx-eyed  and  unrelenting,  rendered  their  designs  abortive. 
Yet,  despite  this  failure  of  organized  radicalism,  the  story 
of  what  was  undertaken  serves  not  only  as  a  commentary 
upon  the  radical  movement,  but  likewise  as  a  mirror  in 
which  are  reproduced  the  social  conflicts,  prejudices  and  en- 
thusiasms of  the  British  people. 

In  the  history  of  this  radical  campaign  a  noteworthy 
distinction  exists  between  the  radical  leaders  in  theory  and 
the  radical  leaders  in  practice.  Paine  did  not  return  to 
England  after  1791.  To  Godwin  and  Bentham  the  philoso- 
pher's chair  was  more  congenial  than  the  platform  or  the 
committee-room.  Mackintosh  and  Frend,  however  radi- 
cal in  theory,  knew  not  how  to  hobnob  with  the  common 
people.  Gerrald,  it  is  true,  was  a  prominent  member  of  the 
London  Corresponding  Society,  but  his  deportation  soon 
cut  him  off  from  his  associates;  and  Thelwal,  though  a 
popular  speaker,  had  but  little  weight  as  an  organizer  or 
159]  159 
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leader.  Furthermore,  existing  conditions  made  radical 
representation  in  Parliament  impossible.  Thus  no  radical 
nucleus  could  assist  in  the  formation  of  a  party,  or  in  the 
conduct  of  a  campaign. 

Yet  both  party  and  campaign  there  must  be,  and  the 
solution  was  simple.  Several  radical  clubs  and  debat- 
ing societies  had  sprung  up  in  Great  Britain.  Their 
number  could  be  multiplied;  uniform  constitutions  could 
be  formulated;  common  purposes  and  actions  settled  upon. 
A  convention  of  these  societies  might  draw  still  closer  the 
bonds  of  unity.  And,  indeed,  an  executive  committee  of 
this  convention,  secret  if  need  be,  might  concentrate  even 
more  effectively  the  political  pressure  which  these  societies 
might  bring  to  bear.  It  was  hoped  by  these  means  that  a 
powerful  and  unified  force  would  dislodge,  and  perhaps 
cast  aside,  the  dead  weight  of  conservative  authority  and 
prestige.  The  plan  was  good  in  theory;  in  practice  it 
proved  ineffectual. 

If  we  are  to  judge  fairly  and  comprehensively  the  or- 
ganized work  of  the  British  radicals,  it  is  necessary  for 
us  to  hasten  over  the  career  of  certain  societies  which,  for 
one  reason  or  another,  received  more  popular  attention  than 
their  real  influence  warranted.  "  The  Revolution  So- 
ciety," "  The  Society  of  the  Friends  of  the  People,"  and 
"  The  London  Society  for  Constitutional  Information," 
were  of  this  character.  Strictly  speaking,  the  first  two  of 
these  societies  w^ere  not  even  radical.  Their  history,  how- 
ever, is  so  interwoven  with  that  of  radicalism  that  cog- 
nizance must  be  taken  of  them. 

The  Revolution  Society  may  best  be  described  in  the 
words  of  its  steward,  who  declares  it  composed  of  "  all 
gentlemen  who  wished  well  to  the  principles  of  the  revolu- 
tion. To  them  a  general  invitation  is  issued  to  dine  at  a 
London  tavern,  where,  for  seven  shillings  and  sixpence, 
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they  may  get  as  good  a  dinner  and  as  much  sherry,  punch 
and  port  as  they  liked,  and  leave,  well  contented  with 
their  country."  Quite  innocuous  were  these  old  Whig  hon 
vivants.  The  revolution  of  1688  was  their  excuse  for 
much  wine  and  good  fellowship.  They  assembled  an- 
nually to  recall  with  reverence  and  to  applaud  those  noble 
principles  of  freedom  incorporated  into  the  British  Con- 
stitution in  that  year.  In  all  the  glory,  laud  and  honor 
offered  these  idealized  concepts  of  liberty  there  was  noth- 
ing revolutionary  or  militant.  There  was  nothing  revolu- 
tionary or  militant  about  the  society  at  all,  save  in  the 
name.  The  members  were  patriotic  Englishmen;  some  of 
them  boasted  that,  through  the  crisis  of  the  Regency  Bill, 
they  had  been  more  loyal  to  the  king  than  the  Whig  Party, 
and  a  bumper  to  King  George  never  failed  to  conclude 
their  festivities.^ 

This  society  was  based  upon  three  principles  of  so-called 
radicalism,  the  insistence  upon  which,  in  Dr.  Price's  ser- 
mon, so  infuriated  Burke.  They  were  as  follows:  first, 
that  all  civil  and  political  authority  is  derived  from  the  peo- 
ple; second,  that  abuse  of  power  justifies  resistance;  third, 
that  rights  of  private  judgment,  liberty  of  conscience,  trial 
by  jury,  and  freedom  of  election  are  ever  to  be  held  sacred 
and  inviolate.  The  events  of  1789  in  France  were  com- 
monly interpreted  in  England  as  inspired  by  these  same 
ideals,  and  in  consequence,  as  might  have  been  expected,  the 
revolution  in  France  found,  at  first,  warm  support  in  the 
Revolution  Society.  This  is  indicated  by  its  annual  banquet 
on  November  4,  1 789 ;  for  on  that  day,  with  Earl  Stanhope 
in  the  chair,  Dr.  Price  made  the  following  motion,  that 
"  The  Society  for  commemorating  the  Revolution  in  Great 
Britain,  disclaiming  national  partialities,  and  rejoicing  in 

1 A  Letter  to  Edmund  Burke  by  a  member  of  the  Revolution  Society, 
passim. 
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every  triumph  of  liberty  and  justice  over  arbitrary  power, 
offers  to  the  National  Assembly  of  France  their  congratu- 
lations on  the  revolution  in  that  country,  and  on  the  pros- 
pect it  gives  to  the  first  two  kingdoms  of  the  world  of  a 
common  participation  in  the  blessings  of  civil  and  religious 
liberty."  ^  To  this  congratulatory  message  the  French  Na- 
tional Assembly  replied  in  equally  felicitous  terms.  Much 
mutual  affection  was  displayed.  Many  were  the  verbal 
courtesies  exchanged ;  and  in  the  meantime  the  opportunity 
for  an  additional  annual  dinner  in  praise  of  liberty  must 
not  be  lost.  The  Revolution  Society  gladly  embraced  the 
opportunity,  and  July  fourteenth  became  only  less  hallowed 
than  November  fourth. 

No  trouble  arose  in  1790.  By  1791,  however,  bitterness 
and  animosity  broke  out  beyond  the  power  of  a  good  dinner 
to  allay.  Many  of  the  more  influential  members  began  to 
absent  themselves  from  its  feasts.  Fox  and  Sheridan  no 
longer  came.  It  was  said  that  they  feared  the  occurrence 
of  riots.^  When  the  society  met  on  July  14,  1791,  twenty- 
one  toasts  were  drunk,  including  the  "  Rights  of  Man," 
the  "  Sovereignty  of  the  People,"  "  Ireland  and  her  band 
of  Patriots,"  ''George  Washington  and  the  liberty  of  North 
America,"  "  the  Memory  of  Dr.  Price,  the  Apostle  of  Lib- 
erty and  the  friend  of  Mankind,"  "  the  Memory  of  Hamp- 
ton, Locke,  Franklin,"  etc.  Speeches  were  many  and  per- 
fervid.  A  French  visitor  extolled  the  virtues  of  the  society, 
and  the  occasion  was  also  enlivened  by  spirited  songs.  * 

'^Letter  to  Burke  by  a  member  of  the  Revolution  Society,  op.  cit., 
appendix. 
'  London  Morning  Post,  July  15,  1791. 

*  The  Gentleman's  Magazine   for   1791,   Part  II,  p.  678.     One  song 
begins : 

"  Not  now  the  venial  tribe  shall  raise 
The  song  of  prostituted  praise." 
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The  withdrawal  of  the  leaders,  coupled  with  the  course 
of  events  in  France,  caused  the  downfall  of  the  society. 
It  lingered  on  for  some  time,  but  became  less  and  less  con- 
spicuous as  the  years  passed  by.  ^ 

More  serious  in  purpose,  but  even  less  radical  in  tone, 
were  the  Friends  of  the  People.  This  society  was  organized 
on  the  eleventh  of  April,  1792,  to  obtain  Parliamentary 
reform.  To  this  end  a  declaration  w^as  drawn  up  and  one 
hundred  and  forty-seven  gentlemen  subscribed,  including 
twenty  members  of  the  House  of  Commons.  The  initia- 
tion fee  was  placed  at  two  and  one-half  guineas,  with  an- 
nual dues  of  the  same  amount.  The  aim  of  this  society  as 
officially  announced  was:  first,  to  restore  the  freedom  of 
election  by  an  equitable  representation  of  the  people  in 
Parliament;  second,  to  restore  to  the  people  a  more  equal 
and  more  frequent  exercise  of  their  right  of  voting.  With 
this  purpose  in  view  it  was  hoped  that  similar  societies 
throughout  the  country  might  co-operate  with  the  London 
group.  The  hope  never  materialized.  Grey  presented  the 
petition  of  the  society  in  Parliament,  only  to  be  greeted 
with  scorn  and  derision. 

Outside  of  London  the  society  had  no  influence.  It 
held  aloof  from  other  political  societies,  and  with  the  more 
radical  associations  would  have  no  dealings.  The  Friends 
of  the  People,  with  the  passing  of  the  decade,  gradually 
sank  into  insignificance.  After  the  treason  trials  of  i794» 
their  sessions  virtually  ceased.^ 

*  On  August  20,  1 791  a  meeting  of  the  society  in  the  Thatched  House 
Tavern  subscribed  fifty  pounds  for  the  diffusion  of  Paine's  writings. 
The  landlord  thereupon  refused  the  use  of  his  premises  for  future 
occasions. 

Extracts  from  the  proceedings  and  correspondence  of  the  Revolu- 
tion Society  are  given  in  The  Annual  Register  for  1792. 

*  Francis  Place,  in  his  Scrap  Book,  British  Museum  Additional  Manu- 
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The  London  Constitutional  Society  was  organized  on  a 
different  basis.  It  was  genuinely  radical,  and  stood  in 
much  closer  sympathy  with  the  main  current  of  radical 
opinion  and  action.  This  society  owed  its  origin  to  the  ex- 
citement of  the  Wilkes  controversy.  Originally  intended 
as  a  vehicle  for  promoting  constitutional  knowledge  and 
the  traditional  liberties  of  England,  it  was  galvanized  into 
new  life  by  the  quickened  popular  interests  in  political  and 
social  reform  coincident  with  the  French  Revolution.  The 
erratic  Major  Cartwright  was  chairman  of  this  associa- 
tion; and,  as  he  and  his  friends  were  viewed  askance  by 
Fox  and  other  Parliamentary  reformers  in  the  House  of 
Commons,  no  understanding  existed  between  the  Friends  of 
the  People  and  the  London  Constitutional  Society.  Indeed, 
for  a  time  the  latter  body  was  the  leading  radical  or- 
ganization. Paine  entrusted  to  it  his  "  Rights  of  Man," 
and  as  agent  for  the  distribution  of  that  book  the  society 
was  regarded  with  deep  suspicion  by  all  opponents  of 
Paine.  Overtures  were  made  to  it  by  the  other  radical 
clubs,  and  these  overtures  were  welcomed.  To  all  appear- 
ance the  future  was  secure. 

The  society  took  a  prominent  part  in  popularizing  radi- 
cal theory.  "  The  Rights  of  Man  "  was  widely  distrib- 
uted besides  other  pamphlets,  such  as  Paine's  "  Letter  to 
Secretary  Dundas,"  of  which  8,962  copies  were  sent  to 
local  distributors  to  be  scattered  throughout  the  country.  * 

Nevertheless,  soon  after  1792  the  society  began  to  de- 
cline in  both  influence  and  membership.  Internal  dissen- 
sion was  largely  responsible  for  this.     Many  members,  in- 

scripts,  27,808,  p.  18,  tells  us  that  a  few  members  met  afterwards  in  a 
desultory  fashion.     For  the  treason  trials,  vid.  infra,  pp.  197  et  seq. 
»  State  Trials,  xxv,  167. 
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deed,  never  approved  of  Paine,  and  some  of  them  seceded 
for  that  reason/  The  advisability  of  sending  a  delegate 
to  the  Edinburgh  Convention  was  likewise  a  source  of 
friction,  and,  although  a  delegate  was  finally  sent,  the  dis- 
gruntled opposition  soon  deserted  the  society.^ 

A  prolific  correspondence  also  was  carried  on  with  other 
clubs  and  societies.  The  nature  of  this,  cautious  in  spirit 
if  not  in  word,  indicated  an  attitude  indifferent  and  luke- 
warm toward  more  radical  associations  throughout  Great 
Britain.  But  there  was  no  room  for  middle-of-the-road 
opinion  after  1792,  and  from  that  year  on  the  membership 
of  the  London  Constitutional  Society  rapidly  diminished. 
The  bred-in-the-bone  radical  found  a  more  effective  out- 
let for  his  work  elsewhere.  The  timid  and  more  moderate 
thought  it  wiser  to  withdraw. 

To  find  sustained  enthusiasm,  we  must  look  to  certain 
other  clubs  and  associations,  quite  different  in  character 
from  the  three  already  mentioned.  Societies  recruited 
from  a  more  proletarian  source:  mechanics,  craftsmen, 
and  the  petty  tradesfolk,  existed  throughout  the  island. 
They  were  particularly  strong  in  the  great  factory  towns. 

The  genesis  of  the  London  Corresponding  Society  was 
widely  different  from  that  of  its  more  aristocratic  neigh- 
bors. It  may  be  traced  to  a  conversation  carried  on  by 
Thomas  Hardy,  a  London  shoemaker,  as  early  as  1791. 
The' first  meeting  was  held  on  June  22,  1792,  with  a  total 

*  The  number  of  seceders  was  said  to  have  been  kept  secret.  Public 
Advertiser,  March  23,  1792.  Among  them,  however,  was  Grey.  lor- 
dan's  Parliamentary  Journaf,  January  4,  1793. 

»  The  Constitutional  Society  refused  to  take  any  part  in  a  future  con- 
vention, according  to  the  only  member  of  the  society  in  the  House  of 
Commons,  a  Mr.  Thompson.     The  Senator  for  1794.  P-  1249. 
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attendance  of  eight  persons/  By  the  second  of  February, 
the  muster  roll  included  seventeen;  a  week  later  twenty- 
five;  and  very  shortly  after  this  time,  it  was  believed  that 
sufficient  headway  had  been  made  to  divulge  the  aims  and 
purposes  of  the  society.  Encouraged  by  the  endorsement 
of  the  Duke  of  Richmond,  a  little  printed  statement  was 
issued,  in  which  were  incorporated  his  words  as  fol- 
lows :  "  These  facts  are  self-evident,  and  need  no  com- 
ment. Let  us  look  at  this  metropolis,  and  see  that  the 
majority  of  its  inhabitants  have  no  vote.  It  is  the 
view  or  intention  of  this  society  to  collect  the  opinions  of 
all  of  the  unrepresented  part  of  the  people  as  far  as  possible, 
for  they  are  certainly  the  persons  aggrieved,  and  have  the 
greatest  possible  right  to  stand  forward  like  men  for  their 
privileges.  If  they  are  united  and  firm,  who  are  they  that 
dare  oppose  them  in  their  determination?"^  This  state- 
ment, issued  February  13,  1793,  was  the  first  public  an- 
nouncement of  the  London  Corresponding  Society. 

The  society,  its  initial  bow  once  made,  proceeded  to  or- 
ganize. A  committee  on  constitutions  was  appointed, 
which  began  its  work  by  announcing  a  tentative  set  of 
eight  rules.  The  more  important  of  these  provided  for 
general  meetings,  unlimited  membership,  and  a  central 
committee  of  correspondence  to  communicate  with  other 
societies.  These  rules,  expanded  and  amended,  became 
the  constitution  of  the  London  Corresponding  Society. 
The  document  is  long,  detailed  and  explicit.  Any  individ- 
ual proposed  by  two  members  might  join,  on  affirming 
his  belief  in  the  necessity  of  manhood  suffrage.  For  the 
automatic  and  orderly  growth  of  the  society  it  was  to  be 
divided  into  as  many  sections  or  divisions  "  as  there  shall 

1  Place  MSS.,  27,808,  p.  13. 

^Ihid.,  27,811.  ' 
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be  thirty  members  to  make  up  the  number  requisite  for 
such  division."  Every  division  was  to  meet  once  a  week, 
and  every  member  was  to  pay  a  penny  a  week  dues,  while  a 
central  committee  was  to  be  formed,  consisting  of  a  dele- 
gate from  each  division.^  To  attend  a  meeting,  tickets  of 
admission  were  required,  bearing  the  owner's  name  and 
that  of  the  secretary.^  In  the  general  meetings,  reports 
were  presented  from  each  division,  followed  by  a  debate 
on  the  question  before  the  house.  A  typical  meeting  seems 
to  have  been  that  of  the  6th  of  December,  1792.  On  that 
occasion  there  were  put  before  the  house  several  reports  of 
interrupted  meetings.  A  motion  for  the  gratuitous  admis- 
sion of  soldiers  was  withdrawn,  and  bail  was  raised  for  an 
arrested  bill-sticker.^ 

The  Beaufort  Building  in  the  Strand  was  for  a  long 
time  the  centre  of  the  radical  propaganda.  The  room  of 
the  central  committee  of  the  London  Corresponding  So- 
ciety was  fitted  with  benches  and  desks,  after  the  manner 
of  a  school.  The  president's  chair  was  at  the  end  of  the 
room,  in  a  sort  of  pulpit  raised  three  feet  from  the  floor.* 
It  was  said  that  the  meetings  frequently  became  very 
crowded.  In  1795,  when  there  were  seventy  divisions  of 
the  society,  there  foregathered  in  this  place  a  delegate  and 
sub-delegate  from  each  division.  Visiting  radicals  were 
admitted  to  the  floor,  and  it  is  small  wonder  that  the  stuffi- 
ness of  the  room  aroused  much  complaint. 

The  work  of  this  society  and  its  allied  associations  was 
largely  confined  to  three  main  channels.     Through  corres- 

1  Place  MSS.,  27,813,  p.  36. 

2  Ibid.,  27,814,  p.  168. 

^Manuscript  Journal  of  the  London  Corresponding  Society,  Place 
MSS.,  27,812,  vol.  ii  (the  pages  in  this  Journal  are  not  numbered). 
*  Place  MSS.,  27,808,  p.  28. 
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pondence,  through  the  publication  and  diffusion  of  radical 
petitions  and  tracts,  and  through  public  meetings,  a  thor- 
ough reform  of  society  was  sought.  Without  organization 
it  was  recognized  that  the  widespread  spirit  of  unrest 
throughout  the  nation  would  be  of  little  avail.  Local  or- 
ganization would  not  be  sufficient.  Closer  cohesion  must  be 
had,  and  to  this  end  an  elaborate  system  of  correspondence 
was  initiated  by  the  London  Corresponding  Society. 

In  London  proper,  overtures  wxre  first  made  to  the  ear- 
lier existent  Constitutional  Society.  In  March,  1792,  was 
sent  this  modest  request  for  mutual  co-operation :  "  We 
shall  accordingly  be  happy  to  enter  into  correspondence 
with  your  society,  if  it  is  not  too  much  presumption  to  ex- 
pect such  an  honor."  ^  To  this  address  the  Constitutional 
Society  replied  in  friendly  fashion — more  friendly,  per- 
haps, than  it  intended,  for  the  humbler  Corresponding 
Society,  emboldened  by  the  reply,  requested  a  closer  affilia- 
tion.^ At  this  the  Constitutional  Society  balked,  but  con- 
sented to  admit  six  members  of  the  Corresponding  Society 
to  honorary  membership.  This  partial  alliance  led  to  noth- 
ing. The  Corresponding  Society  gradually  tired  of  its 
supplicatory  role,  and  finally,  in  1794,  wrote  sharply  to 
this  effect :  "  The  London  Corresponding  Society  conceives 
that  the  moment  is  arrived  when  a  full  and  explicit  dec- 
laration is  necessary  from  all  the  friends  of  freedom.  .  .  . 
The  Society  for  Constitutional  Information  is  therefore 
required  to  determine  whether  or  no  they  will  be  ready 
when  called  upon  to  act  in  conjunction  with  this  and  other 
societies."  ^  The  London  Constitutional  Society,  however, 
had  no  intention  of  incriminating  itself,  and,  although  re- 

^  Place  MSS.,  27,811. 
'  Ibid.y  22,814,  p.  172. 
3  State  Trials,  xxiv,  562. 
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turning  a  conciliatory  answer,  refused  to  engage  in  co- 
operative action. 

Outside  of  London,  greater  success  was  met  with.  As 
early  as  May,  1792,  a  general  address  was  drawn  up  and 
distributed  to  the  various  reform  associations  of  the  coun- 
try. A  quick-fire  exchange  of  letters  between  these  socie- 
ties at  once  began.  Apparently  the  London  Corresponding 
Society  became  the  tacitly  recognized  head  of  this  move- 
ment. Some  organizations  submitted  themselves  to  its 
guidance.  Others  proffered  aid.  Some  sent  money,  while 
from  many  sources  came  tales  of  disaster;  we  hear  of  de- 
faulting treasurers,  betrayal  within  and  oppression  without. 
Many  complained  that  no  attention  was  paid  to  their  com- 
munications, frequently  expressing  their  fear  that  the  post- 
office  would  confiscate  their  missives. 

Graphic  accounts  set  forth  conditions  in  widely  separ- 
ated localities.^  The  Derby  correspondent  wrote  that  the 
Militia  Bill  had  met  there  with  much  opposition,  **  Two 
radical  meetings  have  been  held.  Five  hundred  people 
were  present,  while  the  cavalry  and  the  fifteenth  infantry 
were  under  arms.  I  had  a  strong  contention  with  Justice 
Murray,"  he  writes.  ''  He  read  the  riot  act  and  threatened 
to  arrest  me.  The  miners  themselves  are  determined  to 
reply  to  force  by  force."  A  parade  then  followed,  in  which 
an  effigy  of  Pitt  was  carried,  and  the  writer  closes  with 
these  words:  "Afterwards  I  attempted  two  meetings,  but 
no  sooner  had  I  begun  to  address  the  people  than  an  old 
Justice  of  the  Peace  ordered  me  to  be  arrested.     The  citi- 

1  For  correspondence  with  Sheffield,  Edinburgh,  Birmingham,  New- 
castle, Bristol,  Norwich  and  Hertford,  see  State  Trials,  xxiv,  406,  407, 
410,  483,  484,  485,  486  respectively.  For  further  information  from  Bir- 
mingham and  Sheffield,  see  Place  MSS.,  27,813,  pp.  365  and  565.  For 
the  financial  affairs  of  the  Sheffield  Society,  and  an  abridge!  constitu- 
tion; and  also  for  correspondence  with  Norwich,  Exeter,  Portsmouth 
and  Manchester,  see  Place  MSS.,  27,815,  p.  93. 
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zens  present  surrounded  me,  declaring  that  they  would 
sooner  die  than  allow  me  to  be  taken.  Had  I  not  inter- 
posed, the  parson  would  have  surely  been  thrown  into  the 
river."  ^ 

Fertile  in  expedients  and  ideas  are  some  of  these  asso- 
ciations. Sometimes  they  even  take  the  initiative.  As  an 
illustration,  we  find  the  friends  of  the  people  in  Norwich 
calling  on  the  London  Society  to  join  with  them  in  pro- 
curing a  smaller  and  more  equitable  division  of  all  of  the 
land  of  the  country,  as  a  reasonable  means  of  both  lower- 
ing prices,  and  providing  employment.^ 

Although  in  this  correspondence  first  place  was  accorded 
to  clubs  and  societies,  letters  to  and  from  individuals  are 
frequently  recorded.  An  editor  was  told  to  "  pluck  up 
courage ;  that  the  clergy  and  courtiers  are  not  so  numerous 
as  they  appear."  ^'  Resolutions  and  addresses  to  individ- 
uals were  frequently  accompanied  by  a  personal  appeal, 
carefully  and  respectfully  worded.  Such  a  one  was  sent 
to  a  certain  Mr.  Mollis,  and  signed  by  Thomas  Hardy.  "  I 
trust  you  will  pardon  me,"  writes  Hardy,  "  the  freedom 
taken  with  you,  sir,  but  I  do  assure  you  it  proceeds  from 
an  ardent  zeal  to  propagate  the  knowledge  of  our  design 
to  the  friends  of  freedom,  that  they  may  have  an  opportu- 
nity of  writing  in  promoting  that  important  cause  in  which 
we  are  engaged.  Any  information  from  you  tending  to 
accelerate  that  grand  design,  would  be  cordially  received." 
By  letters  of  this  kind,  sent  out  as  feelers,  important  data 
were  gathered  as  to  the  number  and,  more  important  still, 
the  names  of  possible  converts  or  allies.* 

1  Place  MSS.,  27,814,  p.  156. 

2  Public  Advertiser,  May  26,  1792. 

3  Place  MSS.,  27,814  P-  187. 

*  March  9,  1792,  Hardy  writes  to  Rev.  Mr.  Bryant,  of  Sheffield,  and 
after  some  preliminary  compliments,  requests  the  addresses  of  Shef- 
field men.    Place  MSS.,  27,811. 
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Again,  letters,  printed  and  distributed  very  much  as 
handbills,  were  circulated  with  copies  of  the  society's  reso- 
lutions. They  were  sent  apparently  in  accordance  with  a 
regular  system.  First  of  all  a  man  with  suspected  radical 
sympathies  would  receive  a  letter  reading:  "Dear  Sir: 
Knowing  you  to  be  a  friend  of  freedom,  I  take  the  liberty 
of  sending  you  a  copy.  .  .  ."  If  this  communication  met 
with  no  reply,  a  second  appeal  was  sent.  It  informed  the 
reader  that  the  people  seemed  very  happy  in  hugging  their 
delusions.  "  I  shall  not  disturb  their  repose,"  continues  the 
writer,  "  nor  trouble  you  with  any  more  of  our  crude 
thoughts  until  I  have  an  answer  from  you."  ^ 

The  society  was  not  always  so  painstaking  in  its  corres- 
pondence. It  replied  sharply  to  one  correspondent,  whose 
address  it  had  refused  to  receive,  "  Your  statements  are  too 
low  and  contemptuous."  Or  perhaps,  on  the  other  hand, 
caution  and  moderation  are  advised,  as  may  be  seen  in  an- 
swer to  a  letter  from  a  certain  Martin  in  Turo,  who  wrote 
"  that  the  inhabitants  are  at  a  white  heat  in  the  republican 
cause,  and  ready  to  strike  at  the  root  of  the  matter."  ^ 

The  published  writings  of  the  London  Corresponding 
Society  comprised  addresses,  petitions,'  and  public  appeals 
of  one  sort  or  another.  Their  first  address  is  dated  May, 
1 791.  After  a  preamble,  stating  the  necessity  of  reform, 
and  relating  the  circumstances  of  the  society's  foundation, 
the  address  pleads  for  popular  support  in  these  words: 
"  Inasmuch  as  every  individual  has  a  right  to  share  in  the 
government,  it  behooves  each  and  every  citizen  to  keep  a 
watchful  eye  upon  the  government."  * 

1  Place  MSS.,  27,814,  p.  185. 

2  Ibid.,  27, Sis.  In  the  Manuscript  Minutes  of  the  society,  the  word 
republican  is  scratched  out,  and  the  word  sentimental  substituted 

^  State  Trials,  xxiv,  378. 
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This  address  "  to  the  public  "  is  followed  shortly  by  a 
more  elaborate  one,  "  to  the  British  nation."  We  are  told 
that  notoriously  burdensome  taxes  exist  in  Great  Britain; 
that  the  cause  of  this  grievance  lies  in  the  corrupt  composi- 
tion and  venal  practices  of  the  House  of  Commons;  and 
that  the  Corresponding  Society  exists  for  the  purpose  of 
inquiring  into  and  making  public  "  the  exact  state  of  the 
present  Parliamentary  representation — for  obtaining  a 
peaceful  but  adequate  remedy  to  this  intolerable  grievance, 
and  for  corresponding  and  co-operating  with  other  so- 
cieties, founded  for  the  same  object."  ^  Further  details 
dealing  with  the  constitution  of  the  society  follow.  The 
address  concludes  with  an  array  of  facts  and  figures  to  the 
effect  that  a  majority  of  the  House  of  Commons  are  re- 
turned by  not  more  than  one-thousandth  part  of  the  nation.^ 
Later  in  the  same  year  was  issued  an  "Address  to  the  inhab- 
itants of  Great  Britain,"  and  from  time  to  time  other  ad- 
dresses were  issued,  in  purport  and  tenor  differing  but  little 
from  those  we  have  already  quoted. 

Petitions  of  the  society  were  sent  to  various  men  of 
prominence.  Dundas,  the  arch  enemy  of  radicalism,  was 
the  recipient  of  one^of  these.  On  the  fourth  of  December, 
1792,  the  society  petitioned  him  in  regard  to  certain  illegal 
persecutions  which  they  laid  at  his  door.  Margarot,  with 
customary  boldness,  wrote :  "  I,  therefore,  in  behalf  of  your 
fellow  citizens,  this  day,  call  upon  the  king's  ministers  to 
protect  and  uphold  us  in  the  pursuit  of  our  constitutional 
rights."  He  objected  "  to  the  saucy  interference  by 
usurped  authority  of  men  unnamed,  working  with  threats 
upon  the  fears  of  uninformed  publicans."  ^ 

1  State  Trials,  xxiv,  380.  2  jfjid,^  p.  382. 

3  lournal  of  the  London  Corresponding  Society,  Place  MSS.,  27,812, 
vol.  ii. 
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The  activities  of  the  Corresponding  Society  met  with 
little  sympathy  from  men  of  high  rank.  That  Dundas 
would  regard  their  claims  with  a  favorable  eye  was  scarcely 
within  the  bounds  of  possibility.  A  different  treatment 
might  have  been  expected  from  Fox.  Yet  when  the  society 
requested  him  to  present  their  petition  to  Parliament,  the 
Whig  leader  replied  quite  coldly  that  he  was  willing  to  pre- 
sent their  petition,  but  at  the  same  time  he  confessed  that 
*'  it  might  with  more  propriety  be  presented  by  some  other 
member,  as  it  was  understood  that  a  radical  reform  was 
contended  for  with  universal  suffrage,  to  which  he  had  al- 
ways been  an  avowed  enemy."  ^ 

Notwithstanding  this  snubbing  in  aristocratic  quarters, 
the  society  planned  a  petition  to  the  king  himself.  In  **  An 
address  to  the  King's  Majesty,"  the  petition  ran,  "  we  ap- 
proach with  reverence,  but  with  firmness,  to  lay  before  you 
our  grievances,  in  order  that  you  may  redress  them."  ^ 

It  was  one  thing  to  plan  this  petition,  and  quite  another 
to  get  it  before  the  eyes  of  King  George.  A  deputation 
was  sent  to  deliver  it  to  the  Secretary  of  State,  so  that  it 
might  reach  the  king  through  the  regular  channels.  It 
never  did, — it  reached  only  the  privy  council.  Another 
committee  waited  upon  the  Duke  of  Portland,  and  handed 
their  document  to  his  servant,  who  carried  it  to  the  ducal 
secretary.  The  servant  brought  back  word  that  there 
w^ould  be  no  answer.  He  was  then  sent  again  by  the 
delegates  to  inquire,  apparently,  whether  the  petition 
would  be  received.     The  reply  this  time  was  that  mes- 

^  Journal  London  Corresponding  Society,  Place  MSS.,  27,812. 

'  Ibid.  Before  the  attempted  presentation  the  petition  was  changed 
to  read:  "We  approach  you  in  the  exercise  of  our  constitutional 
right  to  lay  before  you  the  distresses  of  the  people  occasioned  by  the 
present  war."  This  address  was  afterwards  printed  and  distributed  in 
London  by  order  of  the  society. 
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sages  could  only  be  received  in  writing.  Finally,  the  in- 
quiry having  been  made  in  writing,  the  servant  returned 
after  a  long  interval,  to  announce  that  the  Duke  of  Port- 
land had  gone  out/ 

Two  other  publications  of  the  society  are  of  particular 
interest  to  us.  One  of  them  is  entitled,  "  The  London  Cor- 
responding Society's  Addresses  and  Publications ; "  the 
other,  "  The  State  of  Representation  in  England  and 
Wales."  In  the  former,  the  fundamental  ideals  of  the 
society  are  clearly  set  forth.  "  Numerous  as  our  griev- 
ances are,"  we  read,  "  reform  one  alone  and  the  others  will 
disappear.    What  we  must  have,"  it  argues,  is 

"An  Honest  Parliament, 
An  Annual  Parliament, 

A  Parliament  where  each  individual  will  have  his 
representative. 

Soon  then  we  shall  see  our  liberties  restored,  the  press  free, 
the  laws  simplified,  judges  unbiased,  juries  independent, 
needless  places  and  pensions  retrenched,  immoderate  salar- 
ies reduced,  the  public  better  served,  taxes  diminished,  and 
the  necessaries  of  life  more  within  the  reach  of  the  poor."  * 
And  among  other  very  happy  results,  this  Utopian  Par- 
liament was  confidently  expected  to  secure  the  breaking-up 
of  large  farms,  the  depopulation  of  prisons  and  the  re- 
form of  the  English  Poor  Law. 

The  other  pamphlet  (and  with  this  we  close  our  con- 
sideration of  the  publications  of  the  society,  was  the  report 
of  a  committee  of  the  Friends  of  the  People.  The  report, 
revised,  condensed  and  reprinted  by  the  London  Corres- 
ponding Society,  and  one  of  its  offshoots,  "  The  Reforming 

1  Place  MSS.,  27,813,  p.  365. 

2  The  London  Corresponding  Society's  Addresses  and  Publications, 
p.  15. 
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Society,"  was  published  May  14,  1795.  By  this  time  the 
Friends  of  the  People  had  virtually  disbanded.  They  had, 
however,  laid  bare  in  an  exhaustive  report  the  illogical  in- 
equalities of  the  state  of  British  representation,  and  it  was 
a  clever  move  on  the  part  of  the  London  Corresponding 
Society  thus  to  reproduce,  for  their  own  benefit,  the  con- 
clusions of  their  more  gifted,  conservative  neighbor. 
The  report  is  a  clean-cut  statement  which,  without 
rhetoric,  gives  facts  and  figures  to  demonstrate  the  cor- 
ruptions, delays  and  expense  involved  in  electing  the  mem- 
bers of  the  House  of  Commons.  No  inference  is  drawn ;  no 
specific  reform  is  demanded;  the  committee  simply  state 
the  conditions  as  they  find  them,  and  conclude  with  a  gen- 
eral statement  which  proves  that  seventeen  boroughs,  con- 
taining on  the  average  under  a  hundred  and  fifty  voters, 
return  twenty-seven  members,  while  2,611  persons  return 
327  members.  The  total  membership  of  the  House  was  at 
this  time  627.  A  majority,  then,  of  81  was  returned  by 
less  than  six  thousand  voters. 

The  London  Corresponding  Society,  like  other  radical 
organizations,  hoped  to  realize  its  aims  through  meetings 
as  well  as  through  correspondence  and  publications.  Public 
meetings,  apparently,  did  not  take  place  early  in  its  career 
but  general  meetings  of  the  members  were  held,  it  is  true, 
and  to  them  the  spies  of  the  government  found  a  ready  ad 
mission.  But  no  meeting  for  the  public  was  held  till  the 
fourteenth  of  April,  1794.  Not  even  this  was  called  a 
public  meeting  of  the  society,  but  the  fact  that  it  was  held 
in  the  open  field  between  London  and  Hampstead,  known 
as  Chalk  Farms,  is  indication  that  a  more  extensive  gath- 
ering was  looked  for.  The  object  of  this  meeting  was  to 
protest  against  the  proceedings  of  the  government  in  dis- 
persing the  British  Convention.     From  two  to  three  thou- 
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sand  people  were  said  to  have  been  present,  and  corres- 
pondence of  great  significance  was  made  public/ 

First,  a  communication  from  the  London  Corresponding 
Society  to  the  Friends  of  the  People  was  read.  The  Cor- 
responding Society  stated  that  ''  it  earnestly  solicits  at 
this  time  the  concurrence  of  the  Friends  of  the  People  in 
assembling  as  speedily  as  the  nature  of  the  business  will 
admit  a  convention  of  the  Friends  of  Freedom.  .  .  .  The 
Friends  of  Reform  are  friends  of  peace  .  .  .  but  they  will 
not  be  alarmed  by  the  threats  of  venal  apostates.  They  will 
not  draw  back  because  they  have  seen  some  of  their  best 
friends  doomed  to  die.  .  .  .  They  will  therefore  look  with 
confidence  to  the  determination  and  to  the  co-operation  of 
the  Society  of  the  Friends  of  the  People  in  the  attainment 
of  an  object  which  involves  the  dearest  interests  of  so- 
ciety.''^  The  answer  of  the  Friends  of  the  People  was 
then  read,  assuring  the  Corresponding  Society  of  their 
good  will  but  at  the  same  time  declining  to  participate  in 
the  proposed  convention.  This  refusal  was  received,  save 
for  a  few  hisses,  in  silence.  The  Friends  of  the  People 
had,  at  any  rate,  been  forced  to  show  their  hand. 

After  these  letters,  the  society  passed  ten  resolutions. 
Words  of  praise  and  comfort  were  spoken  for  the  Edin- 
burgh prisoners;  the  execution  of  Charles  I  and  the  expul- 
sion of  James  II  were  referred  to;  the  society  announced 
its  own  determination  to  stand  by  the  cause  of  freedom  till 
the  end;  and  ordered  that  200,000  copies  of  the  proceed- 
ings be  published.^ 

1  State  Trials,  xxiv,  22.  -  Ibid.,  xxiv,  735. 

3  The  Chalk  Farms  meeting  created  little  stir.  The  Annual  Register 
does  not  mention  it  at  all.  The  press  gives  but  a  curt  notice.  One 
excerpt  only  is  particularly  interesting.  To  quote  The  Oracle  and 
Public  Advertiser,  May  20,  1794:  "Citizens,"  said  an  orator  address- 
ing himself  'to  the  society,  "a  dagger  is  opposed  to  your  views.  The 
point  is  power;  the  handle  property.  Seize  the  handle  and  you  can  turn 
the  point  wherever  you  will." 
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In  the  following  year  the  society  held  its  largest  meet- 
ing. On  November  twelfth  a  mass-meeting  in  Copen- 
hagen Fields  protested  against  the  suppression  of  free 
speech  by  the  Seditious  Meetings  Bill,  and  the  continued 
suspension  of  the  writ  of  habeas  corpus.  Francis  Place, 
an  eye-witness,  tells  us  that  "  the  number  of  people  at  the 
public  meeting  was  certainly  very  large;  "  the  Proceedings 
published  by  order  of  the  society  claim  upwards  of  150,000. 
This  may  be  an  exaggeration.  There  were,  however, 
*'  three  platforms,  called  tribunes,  erected  at  what  w^ere 
supposed  to  be  convenient  distances.  Each  of  these  plat- 
forms was  surrounded  by  a  vast  number  of  persons.  So 
great,  indeed,  was  the  number,  that  not  one-half  of  the 
spectators  could  gti  near  enough  to  hear  a  single  word  of 
what  was  said  by  the  speakers.  .  .  .  The  purpose  of  the 
meeting  was  an  address  to  the  nation,  a  remonstrance  to 
the  king,  and  resolutions  thought  applicable  to  the  alarming 
crisis."  *  In  the  history  of  freedom  of  speech  this  meeting 
has  an  important  place.  Much  attention  has  accordingly 
been  given  to  it  by  historians,  and  copious  extracts  from 
the  proceedings  are  to  be  frequently  met  with.  The  same 
may  be  said  of  the  other  meetings  of  the  society.  The 
London  Corresponding  Society,  as  a  defender  of  the  rights 
of  free  speech,  has  had  its  full  meed  of  attention,  and  that 
phase  of  its  activity  needs  no  further  emphasis.  A  brief 
mention,  however,  of  two  meetings  is  of  interest. 

At  the  last  public  meeting  of  .the  society,  held  in  June, 
1795,  in  St.  Mary-le-bone  Fields,  Regent's  Park,  among  the 
resolutions  passed  we  find,  "  that  neither  the  Commons, 
nor  the  Lords,  nor  the  King,  nor  the  three  combined  can 
be  considered  as  having  the  power  to  enslave  the  people, 
but  that  they  may  either  separately  or  unitedly  do  such  acts 

>  Place  MSS.,  27,808,  p.  39- 
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as  would  justify  the  resistance  of  the  people."  ^  This  was 
the  last  meeting  actually  held  after  the  passage  of  the 
Treason  and  Sedition  Bills.  A  sporadic  attempt  was  made 
on  July  thirteenth,  1797,  to  hold  another.  Notice  of  the 
meeting  was  posted.  Then  came  a  notice  of  the  magistrates 
forbidding  it.  Conferences  were  held,  with  no  result.  The 
meeting  was  permitted  to  start.  Magistrates,  stationed 
with  constables  at  the  foot  of  every  tribune,  arrested  the 
speakers.^ 

These  three  campaign  methods — correspondence,  publica- 
tions and  public  meetings — were  the  general  means  adopted 
by  the  Corresponding  Society.  Similar  methods  were 
adopted  by  the  other  radical  associations  throughout  the 
nation.  Our  information  concerning  them  is  far  from  full. 
Yet  we  have  sufficient  data  to  conclude  that  the  procedure 
was  not  different  from  that  outlined. 

What  was  the  strength  of  these  societies?  In  the  True 
Briton  newspaper  w^e  are  given  Burke's  estimate  of  the 
number  of  pronounced  radicals,  or,  as  he  called  them. 
Jacobins.  Burke  believed  that  the  total  number  of  adults 
of  some  standing  in  England  approximated  400,000.  Of 
these,  he  says  one-fifth,  or  some  80,000,  were  Jacobins. 
The  True  Briton  states  that  this  percentage  was  too  large ;  ^ 
the  facts  apparently  would  sustain  its  contention,  and 
as  an  indication  of  the  correctness  of  the  newspaper's 
conclusion,  we  may  be  reasonably  certain  that  the  London 
Corresponding  Society  had  fewer  members  than  was  popu- 
larly believed.  The  reputed  number  was  upwards  of  five 
thousand.  The  minutes,  however,  which  give  us  detailed  in- 
formation concerning  the  membership  of  the  society  at  dif- 
ferent times,  tell  another  story.    . 

■^  Place  MSS.,  27,808,  p.  64.  »  Ihid.,  p.  81. 

»  The  True  Briton,  Monday,  Jan.  30,  1797. 
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An  effort  was  made  early  in  the  history  of  the  organiza- 
tion to  include  all  the  societies  outside  of  London  in  one 
general  national  association.  This  endeavor  received  a 
set-back  soon  after  its  proposal,  for  we  find  that  a  motion 
to  send  a  letter  to  all  the  radical  societies  in  the  country, 
inviting  them  to  adopt  our  title  *'  and  to  incorporate  them- 
selves with  us,"  was  negatived,  on  the  ground  that  Tewks- 
bury  radicals  had  already  declined  such  an  offer/  The 
roll  of  the  London  Corresponding  Society  was  accordingly 
confined  to  London  radicals,  but  this  shows  that  the  so- 
ciety at  no  time  had  more  than  two  thousand  members.^ 

The  number  of  reformers  incorporated  in  the  other  radi- 
cal societies  can  only  be  surmised.  No  reliance  whatever 
can  be  placed  on  the  statement  of  the  boastful  Margarot. 
that  in  Sheffield  alone  there  were  fifty  thousand  enrolled 

*  Journal  London  Corresponding  Society,  Place  MSS.,  27,812. 

2  The  first  record  that  we  have,  shortly  after  the  founding  of  the 
society,  details  the  number  of  men  in  each  division.  At  that  time, 
Thursday,  October  fourth,  1792,  there  were  reported  ten  divisions,  con- 
taining a  membership  of  three  hundred  and  eighty-seven.  Six  weeks 
from  that  date  the  number  of  divisions  was  fifteen.  In  two  more 
weeks  it  had  risen  to  twenty-seven,  and  on  the  fourth  of  April,  1792, 
1328  signatures  were  on  the  muster  roll.  During  the  opening  year  of 
the  French  war,  however,  an  actual  decline  occurred,  for,  with  the 
advent  of  the  famous  state  trials,  and  the  awakening  radical  en- 
thusiasm of  1794,  bringing  as  it  did  an  increase  of  one  hundred  and 
twenty-four  in  the  month  of  July,  the  total  number  is  only  nine 
hundred  and  seventy.  The  next  month  a  further  increase  took  place. 
A  hundred  and  ninety-three  new  members  were  reported  and,  at  a 
general  meeting  of  the  society  held  in  the  same  month,  there  were 
present  one  thousand  six  hundred  and  forty-eight  members.  This 
is  the  largest  actual  count  which  we  have.  At  one  of  the  public  meet- 
ings of  the  society,  nearly  two  thousand  members  were  said  to  have 
attended.  Th?  society  itself  never  officially  claimed  a  larger  mem- 
bership. 
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radicals/  It  is  true  that  a  Sheffield  magistrate  proclaimed 
that  there  was  in  his  town  ''  a  most  horrid  conspiracy 
against  state  and  church  under  the  pretence  of  reform," 
and  that  various  pikes,  spears,  and  "  cats  "  were  there  un- 
earthed. Nevertheless,  to  believe  that  there  were  fifty 
thousand  desperate  radicals  in  and  about  Sheffield,  when 
London  harbored  but  little  over  a  thousand,  is  unthink- 
able. Magistrates,  to  be  sure,  were  obsessed  by  the  vision 
of  a  red  tide  of  anarchy.  The  Rev.  John  Griffith,  of  Man- 
chester, became  tremendously  excited  over  a  suspected 
''  damning  of  Parliament,"  while  Carles  and  Spence,  two 
magistrates  of  Birmingham,  took  great  pride  in  ferreting 
out  malcontents.  In  Norwich  there  was  more  cause  for 
alarm.  The  city  was  said  to  have  been  a  hot-bed  of  radi- 
calism, and  even  the  claim  is  made  that  the  first  intimation 
of  a  general  convention  of  the  people  came  from  Norwich. 
Radicalism,  indeed,  must  have  been  firmly  entrenched  there, 
for  in  the  city  were  some  thirty  different  clubs. 

London,  Norwich  and  Edinburgh  were  the  great  centres 
of  the  radical  propaganda,  yet  the  radical  clubs  in  those 
towns  certainly  contained  no  very  large  proportion  of  the 
inhabitants,  and  it  is  not  unfair  to  assume  that  in  the  coun- 
try districts  radicalism  made  less  headway.  Burke's  esti- 
mate of  fifty  thousand  must  be  cut  in  half.  There  is  no 
trustworthy  evidence  to  show  that  more  than  one-tenth  of 
the  adult  male  population  was  enrolled  in  the  radical  asso- 
ciations. 

We  may  be  equally  certain  that  the  financial  backing  of 
these  organizations  was  negligible.  Here  again  our  only 
detailed  source  of  information  is  the  minute  book  of 
the  London  Corresponding  Society,  according  to  which, 
the    following    provision    was    made    for    financial    sup- 

^  State  Trials,  xxiii,  414. 
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port :  "  Each  member  shall  pay  to  the  section  of  his  division 
one  penny  a  week."  ^  Averaging  but  little  over  a  dollar  i 
year  for  the  individual,  the  society  could  hardly  have  been 
accused  of  affluence.  Great  difficulties  were  indeed  encoun- 
tered. On  July  nineteenth,  1792,  we  discover  from  the 
treasurer's  books  that  the  assets  were  nine  pounds  and  five 
shillings.  The  liabilities  at  that  time  were  six  pounds, 
seven  shillings  and  eleven  pence. ^  This  situation  im- 
proved somewhat  by  the  next  year;  when  a  mass-meeting 
was  then  debated,  a  total  fund  of  over  thirty  pounds  was 
on  hand.  Diuring  the  following  year  the  receipts  of  the 
treasurer  show  that  between  April  ninth  and  June  thirtieth, 
over  sixty  pounds  was  collected.^  Taking  this  as  an  aver- 
age quarter,  the  annual  income  of  the  society  would  ap- 
pear to  have  been  under  two  hundred  pounds.* 

1  State  Trials,  xxiv,  380. 

2  Journal  of  London  Corresponding  Society,  Place  MSS.,  27,812. 
»  Place  MSS.,  27,813,  p.  365. 

*  Place  MSS.,  27,808,  p.  78. 

Aid  was  received  from  outside  sources  for  the  legal  expenses  of 
defending  indicted  members.  From  Derby  came  four  pounds  four 
shillings.  Portsmouth  sent  two  subscriptions,  and  other  towns  aided. 
Erskine,  also,  in  the  trial  of  Hardy,  gave  his  services  free  of  charge, 
so  that,  for  that  trial  the  only  expenses  were  seventeen  shillings  for 
subpoenaing  witnesses.  Frequently,  however,  the  society  was  much 
put  to  it  for  money.  Particularly  was  this  true  toward  the  end  of 
its  existence.  Special  circulars  were  sent  to  members  urging  a  re- 
newed generosity.  This,  however,  availed  but  little,  for  by  October, 
1797,  the  receipts  had  dwindled  to  but  Httle  over  thirty  pounds.  Ibid., 
27,815,  p.  183. 


CHAPTER  II 

The  British  Convention 

origin,  proceedings  and  dispersion.    inner  purpose  of 
convention.     theory  of  the  government  sub- 
stantiated 

We  have  now  outlined  the  major  activities  of  organized 
radicalism.  Did  it  attempt  other  enterprises?  And,  if  so, 
were  these  endeavors  legal,  or  illegal  ?  Were  they  broached 
merely  as  tentative  suggestions,  or  were  they  in  reality  un- 
dertaken? We  know  that  a  convention  of  delegates  did 
actually  convene  at  Edinburgh,  November  29,  1793,  for  a 
brief  existence  of  fourteen  days.  What  significance  may 
be  attached  to  that  meeting?  What  spirit  animated  its 
leaders?  Their  plans,  what  were  they?  To  this  list  of 
questions  no  hard  and  fast  answers  may  be  made.  A  care- 
ful scanning,  however,  of  diverse  evidence,  enables  us  to 
conclude  that  the  "  British  Convention,"  ^  not  only  in  spirit 
exceeded  its  ostensible  purpose,  but  also  in  certain  well- 
defined  emergencies  proposed  a  direct  violation  of  the  law. 

The  first  suggestion  of  an  assembly  of  this  nature  came 
from  Scotland.  As  early  as  1792  various  democratic  socie- 
ties had  been  organized  in  the  Northern  Kingdom.  Those 
in  Edinburgh  united  on  July  twenty-sixth  of  that  year 
under  the  title  of  *'  The  Associated  Friends  of  the  People." 
This   association   invited   the   various   local   radical   clubs 

1 "  The  British  Convention  of  Delegates  of  the  People,  associated 
to  obtain  universal  suffrage,  and  annual  Parliaments,"  so  the  title  ran. 
State  Trials,  xxiii,  443. 
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in  Scotland  to  a  convention,  to  be  held  on  December  elev- 
enth, 1792.  That  convention  met;  in  it  the  Edinburgh  dele- 
gates numbered  one-third,  and  no  resolutions  of  moment 
were  passed.  The  meeting  of  this  preliminary  convention 
ended  in  two  days/ 

In  the  following  April,  the  assembly,  as  yet  purely 
Scottish,  reconvened.  The  London  Corresponding  Society 
got  wind  of  its  meeting.  On  May  thirteenth.  Hardy  wrote 
to  Edinburgh  requesting  a  union  with  the  Edinburgh  re- 
formers,^ and  a  correspondence  ensued.  In  October,  the 
Edinburgh  societies  requested  their  English  brethren  to 
join  them  in  the  convention.  This  letter  was  dated  October 
fifth.  "  The  delegates  must  reach  Edinburgh,"  they  wrote, 
"  by  the  twenty-ninth  of  the  month."  On  the  twenty- 
fifth,  Hardy  replied  that  the  London  Corresponding  So- 
ciety would  be  represented  by  Gerrald  and  Margarot,  who 
would  shortly  arrive  in  Edinburgh.^ 

The  English  delegates  failed  to  reach  Edinburgh  by  the 
end  of  October  as  planned.  The  convention  of  the  Asso- 
ciated Friends  of  the  People  did  not  await  the  coming  of 
their  English  guests,  but  on  November  first,  1793,  ad- 
journed, to  meet  again  in  1794.*  Immediately  after  ad- 
journment, however,  four  English  delegates  arrived: 
Gerrald  and  Margarot,  from  the  London  Corresponding 
Society ;  Sinclair,  from  the  London  Constitutional  Society ; 
and  M.  C.  Brown,  from  Shef^eld.^  A  change  of  plan  was 
now  necessitated.  The  Scottish  delegates  were  recalled. 
On  the  nineteenth  of  November,  1793,  they  joined  their 
English  brethren,  and  the  session  of  the  Associated  Friends 

*  Mathieson,  Awakening  of  Scotland,  pp.  125,  127. 
2  State  Trials,  xxiv,  407. 

8  Ihid.y  xxiv,  422.  ♦  Ibid.,  xxiii,  412. 

^  Brown  afterwards  represented  the  Leeds  Constitutional  Society 
as  well  as  the  Sheffield  group.    Ihid.,  xxiii,  440. 
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of  the  People  was  continued  under  the  new  name  of  the 
British  Convention/  One  hundred  and  fifty-three  delegates 
attended  the  sessions,  representing  over  forty  local  socie- 
ties.^ The  object  of  the  convention  had  been  affirmed  be- 
fore the  arrival  of  the  English  delegates,  and  its  declared 
purpose  was  certainly  made  clear.  ''  After  prayers,"  the 
minutes  tell  us,  "  the  convention  proceeded  to  the  further 
consideration  of  the  motions,  etc.,  on  the  table  relative  to 
the  explicit  construction  to  be  put  on  the  two  original  reso- 
lutions of  the  Association,  namely,  '  a  more  equal  represen- 
tation of  the  people  in  the  Common  House  of  Parliament, 
and  a  shorter  duration  of  Parliamentary  delegation.' " 
And  it  was  proposed  "  that  there  could  and  evidently  would 
be  but  one  sentiment  in  the  house,  that  the  explicit  meaning 
of  the  first  resolution  was  universal  suffrage,  and  of  the 
second  annual  elections,  and  that  nothing  short  of  these 
two  could  be  adequate  to  the  present  universally  corrupt 
state  of  the  nation."  ^ 

The  British  convention,  then,  with  this  end  ostensibly 
in  view,  busied  itself  for  a  few  days  in  details  of  organiza- 
tion. The  whole  body  of  the  convention  was  divided  for 
morning  sessions  into  small  sections,  so  that  individual  de- 
bate might  be  furthered.  On  every  day  the  general  meet- 
ing was  begun  and  ended  with  prayer.  Subscriptions  were 
taken  up  for  expenses,  and  when  somewhat  meagre,  re- 
newed generosity  was  urged,  particularly  upon  the  visit- 

1  The  term  "  British  Convention  "  was  not  applied  till  November  2Z, 
(see  Minutes  of  the  Convention,  State  Trials,  xxiii,  /\2y). 

2  The  nmnber  is  over  fifty,  if  we  distinguish  between  the  different 
clubs  in  the  same  town.    Ibid.,  xxi'i,  391,  392  and  413. 

3  State  Trials,  xxiii,  401.    This  resolution  was  very  solemnly  passed. 
The  delegates  all  arose  and  joined  hands  to  indicate  their  approval. 
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ing  spectators/  Committees  for  visiting  prisoners  were 
appointed;  books  and  pamphlets  were  recommended  to  the 
public.^  Many  artless  incidents  marked  the  career  of  the 
assemblage.  The  speeches  were  spirited.  Citizen  Gerrald 
"  compared  the  Constitution  of  1688  to  a  dead  horse,"  ^ 
and  "showed  the  insipidity  of  the  titled  gentlemen  and  the 
propriety  of  the  term  citizen."  French  phraseology  was 
adopted.  The  meetings  were  called  sittings,  the  delegates 
citizens,  and  motions  of  more  or  less  import  were  voted 
upon.  On  December  tenth,  the  convention  was  officially 
dispersed.  The  high  provost  entered  the  hall  and  ordered 
the  delegates  to  depart.  They  agreed  to  go  upon  a  show 
of  force.  This  the  provost  gave  by  placing  his  hand  on 
the  arm  of  the  presiding  officer.  And  thus  the  convention 
ended. 

Had  the  government  taken  no  further  action,  history 
would  have  scarcely  chronicled  this  assemblage.  The 
forced  ending  of  the  sessions,  however,  was  but  a  pre- 
liminary step. 

From  the  beginning  this  gathering  had  been  regarded 
with  suspicion.  The  word  convention  bore  a  far  differ- 
ent connotation  in  1793  from  that  held  in  the  twentieth 
century.  It  had  no  general  application  at  the  earlier  date, 
nor  was  it  a  blanket  term  applied  indiscriminately  to  the 
festive  reunions  of  commercial  travelers  or  to  the 
gatherings  of  bibulous  societies.  A  convention  was  a 
serious  affair.  In  France,  whither  the  eyes  of  the  civil- 
ized   world    were    directed,    a   convention    meant    an    as- 

1  State  Trials,  xxiii,  413. 

2  Ibid.,  xxiii,  422.    One  publisher  offered  to  give  the  Society  one-half 
of  the  proceeds  if  they  would  sell  his  book  for  him. 

*The  minutes  say  1788,  evidently  misquoting  him.     Ibid.,  xxiii,  438. 
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sembly  of  the  people  which,  both  de  jure  and  de  facto,  was 
the  government  of  the  nation.  Furthermore,  in  America, 
delegates  representing  radical  clubs  had  composed  a  so- 
called  Continental  Congress  which  had  declared  itself  the 
government  of  the  country,  and  only  five  years  previously 
a  Constitutional  Convention  had  been  held.  Was  a  similar 
attempt  altogether  improbable  in  Great  Britain? 

The  authorities,  with  this  possibility  constantly  in  mind, 
arrested  several  of  the  leading  members  of  the  convention 
and  tried  them  in  the  Scottish  courts  for  sedition.  William 
Skirving,  Maurice  Margarot  and  Joseph  Gerrald  were 
picked  out  as  ringleaders.  All  three  were  found  guilty  and 
sentenced  to  transportation  for  fourteen  years  beyond  the 
seas.  What  bearing  have  these  trials  upon  our  purpose  ?  As 
indicative  of  the  "mossbacked"  obscurantism  of  the  Scottish 
law  they  are  valuable.^  The  unfairness  of  the  trials,  the 
legal  definition  of  sedition  as  stated  by  the  bench,  the  stu- 
pidity, ignorance  and  brutality  of  the  judges,  and  the  packed 
jury,  we  must  resolutely  put  to  one  side,  and  review  the 
trials  simply  and  solely  as  evidence  of  the  spirit  and  tem- 
per of  the  convention. 

Taking  up  the  indictment  of  Margarot  as  fairly  repre- 
sentative of  the  attitude  of  the  government,  we  find  the 
convention  charged  with  holding  meetings  which,  "  though 
held  under  the  pretence  of  procuring  a  reform  in  Parlia- 
ment, were  evidently  of  a  dangerous  and  destructive  ten- 
dency, with  a  deliberate  and  determined  intention  to  dis- 
turb the  peace  of  the  community  and  to  subvert  the  present 
constitution  of  the  country."  ^ 

1  For  an  able  exposition  of  the  legal  phases  of  the  trials,  see  Cock- 
iburn,  Examination  of  the  Trials  for  Sedition  in  Scotland,  passim. 

2  State  Trials,  xxiii,  609. 
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This  indictment  the  crown  proposed  to  substantiate  in 
three  ways:  first,  by  deductions  drawn  from  the  general 
tenor  of  the  meetings,  such  as  the  adoption  of  French 
phraseology,  customs,  etc.  ;^  secondly,  by  an  effort  to 
demonstrate  that  universal  suffrage  and  annual  Parlia- 
ments were,  in  themselves,  not  only  unconstitutional,  but 
directly  contributory  to  sedition;  thirdly,  by  the  specific 
charge  that  the  accused  proposed  actual  resistance  to  the 
law.  The  first  and  second  of  these  ways  of  approach  we 
may  dismiss  as  too  shadowy  for  discussion,  but  investigation 
proves  the  third  more  important.  Margarot  is  directly 
charged  with  favoring  the  following  motion,  which  the  in- 
dictment alleges  to  have  been  passed  by  the  convention, 
to  wit:  ''This  Convention,  considering  calamitous  conse- 
quence of  any  act  of  legislature  which  may  tend  to  deprive 
the  whole  or  any  part  of  the  people  of  their  undoubted 
right  to  meet  ...  do  hereby  declare,  before  God  and  the 
world,  that  we  shall  follow  the  wholesome  example  of 
former  times,  by  paying  no  regard  to  any  act  which  shall 
militate  against  the  constitution  of  our  country,  and  shall 
continue  to  assemble  and  consider  the  best  means  by  which 
we  can  accomplish  a  real  representation  of  the  people  and 
annual  election  until  compelled  to  desist  by  superior  force. 
A.nd  we  do  resolve  that  the  first  notice  given  for  the  intro- 
duction of  a  convention  bill,  or  any  bill  of  a  similar  ten- 
dency to  that  passed  in  Ireland  in  the  last  session  of  Par- 
liament, or  any  bill  for  the  suspension  of  the  habeas  corpus 
act;  or  the  act  for  preventing  wrongous  imprisonment  or 

*  Much  significance  was  attributed  to  the  use  of  the  word  "  Tocsin." 
Lord  Swinton,  one  of  the  judges,  remarked,  "This  is  a  very  ill 
chosen  word.  It  is  an  instrument  made  use  of  by  the  people  in 
France  to  assemble.  It  is  borrowed  from  a  place  from  which  I  would 
wish  to  borrow  little."  Ibid.,  xxiii,  625.  The  defence  tried  to  prove 
that  the  word  was  of  Chinese,  rather  than  of  French  origin. 
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against  undue  delays  in  trials  in  North  Britain;  or  in  case 
of  invasion;  or  in  the  admission  of  any  foreign  troops 
whatever  into  Great  Britain  or  Ireland;  all  or  any  of  these 
calamitous  circumstances  shall  be  a  signal  to  the  different 
delegates  to  repair  to  such  place  as  the  secret  committee 
shall  appoint."  ^ 

Did  Margarot  make  this  motion,  and  was  it  adopted? 
At  the  outset  it  may  be  confessed  that  no  positive  proof 
exists  that  this  particular  motion  was  made  or  passed. 
The  evidence  presented  at  the  trial  was  confined  to  the 
minutes  and  the  testimony  of  the  witnesses;  and  as  Lord 
Cockburn,  the  historian,  with  one  exception,  well  states : 
"  A  person  anxious  for  the  proof  will  obtain  little  satis- 
faction from  either  of  these  sources.  The  minutes,  though 
apparently  honest  and  even  rashly  open,  are  meagre,  ab- 
rupt, desultory  and  confused,  and  read  as  if  they  had  been 
jotted  amid  the  noise  and  interruptions  of  each  sitting. 
And  the  witnesses,  instead  of  being  required  to  explain 
fully,  and  in  their  own  way,  w^hat  the  convention  really 
aimed  at,  are  chiefly  examined  on  detached  points."  " 

This  summary  rings  true,  save  for  one  flaw,  indicated 
in  Lord  Cockburn's  use  of  the  words  "  rashly  open."  It 
is  strange  that  "  rashly  open  minutes  "  should  leave  a  blank 
space  where  certain  important  motions  and  important 
speeches  should  be  inserted.  Nevertheless  we  find  that 
instances  of  this  are  both  significant  and  numerous.  On 
the  eighth  day's  sitting,  November  twenty-seventh,  1793, 
the  exact  words  of  the  minutes  are :  "  The  minutes  being 
read,  a  motion  was  read  and  presented  by  Mr.  Walter 
Hart,  2nded  by  Citizen  Calder,  that  no  notes  be  allowed  to 

^  State  Trials,  xxiii,  611. 

2  Cockburn.  Tria'  for  Sedition.  :.  223. 
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be  taken  but  "  (here  the  minutes  leave  a  blank 

space  ).^ 

On  the  thirteenth  day's  sitting  we  are  told  that  "  Citizen 
Margarot  opposed  the  business  as  foreign  to  that  for 
which  we  were  met  upon,  and  thought  it  tuinecessary  to  at- 
tempt to  lop  off  the  branches  while  we  were  endeavoring 
to "  (here  again  we  have  the  blank  space). ^ 

Still  more  eloquent  are  the  minutes  for  November 
twenty-eighth.  ''Citizen  Sinclair  read  the  amendment  upon 
Citizen  Callender's  motion,  as  agreed  upon  by  the  com- 
mittee. And  it  was  resolved,  upon  the  motion  of  Cit. 
that  the  House  should  resolve  itself  into  a  com- 
mittee for  its  mature  consideration.  In  the  course  of  the 
conversation  Citizen  Brown  gave  an  explanation  of  the 
habeas  corpus  act.  After  an  excellent  discussion  of  the 
question,  pertinent  remarks  and  amendments,  the  conven- 
tion was  resumed,  and  the  whole  as  amended  being  read 
over,  the  members  stood  upon  their  feet  and  solemnly  and 

unanimously  passed  the  resolution  as  follows:  ."  ^ 

(Who  proposed  this  motion,  and  what  it  was,  the  "rashly 
open  minutes  "  do  not  state.) 

We  know,  however,  from  the  minutes,  that  great  alarm 
was  occasioned  by  the  Irish  Convention  Bill  which  broke 
up  political  meetings  in  Ireland.  We  know  that  one,  Cal- 
lender,  moved  that  the  appearance  of  such  a  bill  in  the 
House  of  Commons  should  be  a  signal  for  an  immediate 
gathering  of  the  delegates.  We  know  that  Margarot  did 
not  consider  this  motion  definite  enough  and  the  convention 

^  State  Trials,  xxiii,  431.  The  only  account  of  the  proceedings  of  the 
convention  which  we  have  after  November  ninth  was  taken  from  "  The 
Edinburgh  Gazette."  It  was  admitted  to  evidence  by  the  government 
on  the  same  basis  as  the  minutes  of  the  earlier  proceedings. 

2  Ibid.,  xxiii,  441. 

^  Ibid.,  xxiii,  433. 
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supported  him  by  voting  an  unanimous  approval  of  the 
spirit  of  Callender's  motion,  while  expressly  disavowing  its 
wording.^  We  are  also  aware  that  the  formation  of  a 
more  decisive  resolution  was  referred  to  a  committee  and 
that  a  report  of  the  committee  was  made.  The  report  was 
unanimously  approved,^  but  what  it  contained  we  can  only 
surmise.  The  minutes  are  silent,  and  their  silence  is  not 
without  significance.  They  state,  "  It  passed  unanimously 
in  the  form  of  a  declaration  and  resolution  {vide  end  of 
this  case)."  The  conclusion  of  that  day's  proceedings  is 
marked  in  the  minutes :  "A  secret  committee  was  ap- 
pointed to  fix  a  place  for  the  meeting  of  the  convention 
under  the  circumstances  mentioned  in  the  preceding  reso- 
lution." ^  Of  the  words  of  this  motion  we  are  left  in  ignor- 
ance, but  immediately  upon  the  passage  of  this  unknown  res- 
olution, Gerrald  congratulated  the  convention  on  its  action, 
and  then  passionately  denounced  the  Convention  Bill  in 
Ireland.  He  was  followed  in  similar  strain  by  Brown  of 
Sheffield.  Why  should  the  resolution  which  they  praised 
have  been  concealed? 

The  leaders  of  the  convention  must  now  have  felt  that 
the  days  of  the  assemblage  were  well-nigh  spent.  The 
second  day  after  Margarot  made  his  announcement  of  a 
secret  committee,  he  spoke  at  some  length  of  the  enmity 
of  certain  influential  people  towards  the  convention.  He 
also  urged  that  preparations  be  made  against  dispersion. 
''  We  have  already,"  he  said,  "  appointed  a  secret  com- 
mittee for  fixing  a  place  of  meeting  on  certain  emergencies, 
and  we  ought  to  be  equally  well  provided  against  the  pres- 
ent case;  for  if  we  should  happen  to  be  dispersed  to-night, 

1  State  Trials,  xxiii,  456. 

2  Ihid.,  xxiii,  456. 
8  Ihid.,  xxiii,  459. 
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how  or  where  are  we  to  rally  again?  "  ^  To  confront  this 
situation  Margarot  proposed  *'  that  the  moment  of  any  il- 
legal dispersion  of  the  present  convention  shall  be  consid- 
ered as  a  summons  to  the  delegates  to  repair  to  the  place  of 
meeting  to  be  appointed  for  the  convention  of  emergency, 
and  that  the  secret  committee  be  directed,  without  delay, 
to  fix  the  place  of  meeting."  ^  This  motion  was  passed. 
The  next  morning  Margarot  was  arrested,  and  the  day  of 
his  arrest  saw  the  dispersion  of  the  convention. 

So  much  for  the  light  thrown  by  the  minutes.  The  de- 
tailed examination  of  the  witnesses,  moreover,  makes  it 
additionally  clear  that  some  action,  at  least,  was  taken  by 
the  convention  looking  toward  illegal  activity  in  the  future. 
One,  Cockburn,  asknowledged  that  he  had  heard  of  a  pro- 
posed session  in  case  of  a  British  Convention  Bill,  and 
thought  he  had  heard  something  similar  concerning  an 
invasion  of  foreign  troops.^  Cockburn  was  a  member  of 
the  convention.  Aitcheson,  who  was  assistant  secretary 
of  the  convention,  corroborated  this  testimony.  He  fur- 
thermore said,  "  I  came  in  one  evening  pretty  late,  and 
Mr.  Sinclair,  or  some  person,  had  made  a  motion,  and  as 
soon  as  I  had  taken  my  seat,  Mr.  Sinclair  made  a  motion 
that  something  that  had  been  passed  before  should  be 
burned.  And  I  was  surprised,  and  I  got  up  and  opposed 
it,  and  it  was  seconded  upon  the  ground  that  as  everything 
we  had  done  before  was  open  to  the  public,  we  should  do 
nothing  secret,  and  therefore  the  motion  was  not  car- 
ried." *  These  recollections  were  to  some  extent  corrob- 
orated by  the  brothers  Rice,  although  both  brothers  were 
much  troubled  by  loss  of  memory.  Upon  this  testimony 
alone  Margarot  was  convicted  of  sedition.     The  evidence, 

1  State  Trials,  xxiii,  464.  2  Jbid.,  xxiii,  465. 

^Ibid.,  xxiii,  647.  *  Ibid.,  xxiii,  654. 
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scanty  for  legal  conviction,  is  none  the  less  significant  as 
indicative  of  the  spirit  animating  the  leaders  of  the  con- 
vention. That  Margarot  was  an  active  agent  in  propos- 
ing a  new  convention  in  certain  emergencies  seems  reason- 
ably clear.  Just  what  those  emergencies  were  we  have  no 
definite  knowledge. 

Further  light  is  thrown  on  the  proposed  plans  by  cer- 
tain English  evidence,  which  does  not  appear  in  the  Scotch 
trials.  This  evidence,  found  in  the  proceedings  of  the  gov- 
ernment against  Thomas  Hardy  for  high  treason,  and  sup- 
plemented by  sundry  other  inferences,  would  seem  to  bear 
out  the  government's  contention  that  the  proposed  conven- 
tion intended  to  usurp  the  function  of  Parliament.  In  the 
trials  of  the  next  year,  it  was  proven  that  Margarot  wrote 
to  Hardy  that  a  secret  committee  was  to  call  together  a 
new  convention  in  certain  cases.  "  Thus  you  see,"  writes 
Margarot,  "  we  are  providing  against  what  may  happen." 
Then  he  adds,  "  letters  convey  imperfectly,  and  with  no 
great  degree  of  safety,  what  we  may  wish  to  inform  each 
other  of."  ^  The  London  Corresponding  Society  was  ap- 
parently in  active  sympathy  with  the  British  Convention. 
In  1794,  at  a  general  meeting  held  in  the  Globe  Tavern, 
an  address  was  ratified.  The  preamble  was  long.  In  it 
the  glorification  of  the  Magna  Carta,  the  disparagement 
of  old  Sarum,  and  the  tyranny  of  the  law,  were  equally 
elaborated.  It  ended  with  these  words :  "  We  must  now 
choose  at  once  either  liberty  or  slavery  for  ourselves  and 
our  posterity.  Will  you  wait  till  barracks  are  erected  in 
every  village,  and  till  subsidized  Hessians  and  Hanover- 
ians are  upon  us  ?  There  is  no  redress  for  a  nation  circum- 
stanced as  we  are,  but  in  a  fair,  free  and  full  representation 

'^  State  Trials,  xxiv,  429. 
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of  the  people.  W'e  must  have  redress  from  our  old  laws, 
and  not  from  the  laws  of  plunderers,  enemies  and  op- 
pressors. You  may  ask,  perhaps,  by  what  means  we  are 
to  seek  redress.  We  answer  that  men  in  a  state  of  civil- 
ized society  are  bound  to  seek  redress  of  grievances  from 
the  law  as  long  as  any  redress  can  be  obtained  by  the  laws. 
But  our  common  Master,  whom  we  serve,  has  taught  us  not 
to  expect  to  gather  grapes  from  thorns,  nor  figs  from 
thistles." 

And  therefore  the  society  resolved,  "  That  during  the 
ensuing  session  of  Parliament  the  general  committee  of  the 
society  do  meet  daily  for  the  purpose  of  watching  the  pro- 
ceedings of  Parliament  and  of  the  administration  of  the 
government  of  this  country,  and,  resolved,  that  upon  the 
first  introduction  of  any  bill  or  motion  inimical  to  the  lib- 
erty of  the  people,  such  as  landing  foreign  troops  in  Great 
Britain  or  Ireland;  for  suspending  the  habeas  corpus  act; 
for  proclaiming  martial  law;  or  for  preventing  the  people 
from  meeting  in  societies  for  constitutional  information, 
or  any  other  innovation  of  a  similar  nature;  that  on  any 
of  these  emergencies  the  general  committee  shall  issue 
summonses  to  the  delegates  of  each  division,  and  also  to 
the  secretaries  of  the  different  societies  affiliated  and  cor- 
responding with  this  society,  forthwith  to  call  a  general 
convention  of  the  people,  to  be  held  at  such  place  and  in 
such  manner  as  shall  be  specified  in  the  summons,  for  the 
purpose  of  taking  such  measures  into  consideration."  ^ 

The  London  Corresponding  Society,  indeed,  had  long 
been  familiar  with  the  idea  of  a  convention.  They  had 
received,  as  early  as  1793,  a  letter  from  a  radical  society 
in  Stockport,  which  stated,  apropos  of  the  looked- for  re- 
form, "  can  we  expect  it  from  the  present  order  of  things? 

1  Stat::  Trials,  xxiv,  445. 
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Would  not  the  evil  be  done  away  with  at  once  by  the  people 
assembled  in  convention  ?  Does  it  appear  probable  that  the 
odious  laws  of  which  we  complain  will  be  abolished  by  any 
other  way?"^  No  sooner  had  the  Edinburgh  convention 
ended  its  sessions  than  another  one  was  suggested.  Not 
only  was  it  proposed  in  the  resolutions  of  the  Correspond- 
ing Society  at  the  Globe  Tavern,  but  delegates  were,  in  cer- 
tain places,  actually  chosen.  ''  At  a  general  meeting  of  the 
delegates  of  the  United  Societies  at  Norwich,  held  on  the 
twenty-ninth  of  February,  1794,  it  was  resolved  that  one  or 
more  delegates  shall  be  sent  to  the  next  general  convention, 
as  called  for  by  our  London  correspondents."  ^  In  Bristol, 
the  constitutional  society  wrote  to  the  London  organization 
as  follows :  "  We  rejoice  in  your  manly  constitutional  per- 
severance, and  applaud  with  approval  the  resolution  of 
forming  another  general  convention."  ^  This  letter  was 
dated  the  twenty-fourth  of  April,  1794. 

Sheffield  went  even  further.  A  preliminary  meeting  of 
delegates  from  Sheffield  and  the  towns  about,  for  the  forth- 
coming convention,  was  planned  there.  It  was  decided, 
however,  to  delay  the  meeting  until  advice  could  be  ob- 
tained from  London.* 

A  new  convention  undoubtedly  was  to  be  organized. 
How  much  authority  was  it  to  have?  Here  we  must  rely 
on  circumstantial  evidence.  Whether  the  Corresponding 
Society  actually  defined  the  powers  which  the  talked-of 
convention  was  to  hold  we  cannot  tell.  The  minutes  of  the 
Society,  at  least  that  portion  of  them  which  was  not  muti- 

^The   Second  Report   of   the   Secret   Committee   of   the   House    of 
Commons.     The  Senator,  viii,  154. 
2  Ihid.,  p.  208. 
^  Ihid.,  p.  208. 
*  Ihid.,  p.  210. 
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lated,^  make  no  further  mention  of  it.  One  speech  and  one 
pamphlet,  however,  are  suggestive. 

The  speech  was  made  by  Barrere  before  the  National 
Convention  in  France.  Barrere  was  an  honorary  member 
of  the  London  Constitutional  Society.  His  speech  was  en- 
tered on  the  books  of  the  Society  in  England,  and  further- 
more, members  of  the  English  society  were  acquainted 
with  him  in  Paris.  Barrere's  speech  was  on  the  topic  of 
conventions.  "  A  convention,"  he  said,  '*  differs  from  an 
ordinary  legislature  in  this  respect;  a  legislature  is  only  a 
species  of  a  superintending  magistrate,  a  moderation  of 
the  powers  of  government.  A  convention  is  a  perfect  rep- 
resentative of  the  sovereign.  .  .  .  The  powers  of  a  con- 
vention must,  from  the  very  nature  of  the  assembly,  be 
unlimited  with  respect  to  every  measure  of  the  general 
safety,  such  as  the  execution  of  a  tyranny."  ^ 

The  pamphlet  takes  this  same  view.  It  was  written  in 
1793  by  Gerrald,  and  entitled,  "  A  Convention,  the  Only 
Means  of  saving  us  from  Ruin."  After  a  long  enumeration 
of  social  and  political  evils,  Gerrald  writes :  "  In  this  awful 
season  of  national  calamity,  I  see  no  other  recourse  than 
interposition  of  the  great  body  of  the  people  themselves, 
electing  deputies  in  whom  they  can  confide,  and  imparting 
instruction  which  they  must  enjoin  to  be  executed."  ^ 

In  closing,  then,  it  is  worth  while  to  note  that,  before 
the  British  convention  met,  the  theory  that  the  people 
might  revolutionize  society  by  electing  delegates  to  a  con- 

*  Hardy  says :  "  The  counsel  for  the  prisoners  very  wisely  cut  the 
leaves  out  of  the  book  ,  .  .  fearing  lest  by  any  accident  the  journal 
might  fall  into  the  hands  of  the  government's  sharks."  This  portion, 
one-quarter  of  the  minute  book,  he  said,  contained  only  the  names  of 
prominent  men.     Place  MSS.,  27,812,  vol.  ii. 

2  Secrecy  Committee,  The  Senator,  viii,  89. 

•  Gerrald,  A  Convention,  op.  cit.,  p.  85. 
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vention  was  at  least  familiar  to  the  leaders  of  the  conven- 
tion, and  the  fact  that  this  method  of  action  was  the  only 
one  emphasized  by  the  "  Rights  of  Man,"  places  its  signifi- 
cance in  yet  bolder  relief. 

Indeed,  the  conclusion  is  inevitable  that  the  convention 
had  no  intention  of  simply  petitioning  Parliament.  The 
British  radicals  knew  full  well  the  futility  of  that  pro- 
cedure. Lord  Erskine,  the  contemporary  jurist,  was  wrong 
when  he  assured  the  jury  in  the  Hardy  trial  that  the  gov- 
ernment's theory  of  the  convention  planning  to  assume 
and  maintain  by  force  all  the  functions  of  the  State  which 
was  the  charge  imputed  to  it  was  not  within  the  compass 
of  human  belief.^  Lord  Cockburn,  the  modern  historian, 
also  was  wrong  in  describing  the  British  Convention  as 
bent  solely  on  Parliamentary  reform.^ 

^  State  Trials,  xxiv,  940. 

»  Cockburn  says,  "Now  I  have  repeatedly  discussed  the  subject  many 
years  after  its  prejudices  were  over,  with  persons  of  intelligence  and 
candor,  and  acquainted  with  the  utmost  secrets  of  the  convention,  and 
I  have  never  heard  one  of  them  give  any  account  other  than  this,  that 
universal  suffrage  and  annual  parliaments  were  really  its  sole  objects." 
Cockburn,  Examination  of  the  Trials  for  Sedition,  i,  224. 

They  acted  foolishly,  Cockburn  further  implies,  in  copying  French 
ways.     He  holds  them  guiltless  of  all  else. 


CHAPTER  III 
The  Societies  Accused  of  Treason 

the  prevalent  spirit  of  unrest,  and  the  radical 

societies.    the  question  of  treasonable 

practice 

The  Government,  actuated  by  the  belief  that  the  radical 
clubs  meditated  an  armed  rebellion,  arrested  several  of 
their  leaders  on  the  charge  of  high  treason.  Was  the  gov- 
ernment justified  in  that  belief?  It  has  been  held  by  the 
majority  of  English  historians  that  the  radical  societies 
throughout  Great  Britain,  matured  no  general  and  com- 
prehensive designs  of  rebellion.  The  Cambridge  Modern 
History  coolly  dismisses  the  point  with  the  statement  that 
**  Pitt  evidently  misjudged  the  problem  that  was  before 
him,"  ^  while  other  histories  of  more  weight  acknowledge 
the  existence  of  political  agitation,  more  or  less  illegal,  but 
emphatically  deny  that  any  plans  for  an  armed  revolt  were 
carried  forward.^ 

A  hurried  survey  of  the  sources  would  substantiate  this 
view.  So  full  of  excitement  and  alarm  was  the  decade  be- 
tween 1 789- 1 799,  that  credence  was  given  to  a  vast  num- 
ber of  imaginary  designs,  such  as  the  so-called  "  Pop-gun 
Plot."  And  as  a  matter  of  fact  the  government  did  show 
unseemly  nervousness;  political  meetings  were  dispersed 
and  radical  associations  disbanded.     In  some  cases,  also, 

1  Cambridge  Modern  History,  viii,  761. 

•  May,  Constitutional  History  of  England,  ii,  31. 
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men  were  tried  for  high  treason  on  absurd  evidence.  The 
most  marked  instance  of  this  was  the  trial  in  April,  1794, 
of  Walker,  an  eminent  Manchester  merchant.  The  testi- 
mony of  the  crown  rested  entirely  upon  one  man — a  dis- 
reputable individual  whom  Erskine  proved  to  be  both 
drunkard  and  knave.  In  this  case  the  innocence  of  the  de- 
fendant was  finally  admitted  by  the  counsel  for  the  crown. ^ 

Nor  did  the  more  important  trials  later  in  the  year  1794 
indicate,  upon  the  surface,  a  more  serious  situation.  The 
government  attempted  to  repeat  its  Scottish  triumph  in  Eng- 
land, and  in  consequence  we  find  that  on  Monday,  October 
6,  1794,  the  grand  jury  returned  a  true  bill  against  Thomas 
Hardy,  John  Home  Tooke,  and  ten  other  radical  leaders, 
not,  this  time,  on  the  charge  of  sedition,  but  on  that  of 
high  treason.  Three  only  of  these  tv/elve  men  were  brought 
to  trial — Hardy,  Tooke  and  Thelwal.  All  three  were  ac- 
quitted, and  the  government,  despairing  of  success,  discon- 
tinued the  proceedings  against  the  others. 

Judging  from  the  outcome  of  these  trials  only,  one  would 
be  led  to  conclude  that  the  government  was  laboring  under 
a  complete  misapprehension  of  the  aims  and  purposes  of 
the  radical  clubs.  Even  a  casual  reading  of  the  trials 
would  further  that  interpretation.  The  trial  of  Hardy 
alone  comprises  some  1,208  pages  of  closely-printed  matter. 
It  took  the  crown  no  less  than  a  week  to  present  its  case, 
and  a  very  disorderly,  unconvincing  and  protracted  pre- 
sentation it  was.^  A  close  scanning,  however,  of  this  tes- 
timony, discloses  to  us,  almost  concealed  by  the  flotsam  and 
jetsam  of  irrelevant  theory  and  hypothesis,  many  serious 
and  incriminating  facts.     Furthermore,  the  prisoner  was 

'^  State  Trials,  xxiii,  1164. 

'  Lord  Brougham  in  Historical  Sketches  of  the  Statesmen  of  the 
Reign  of  George  III,  ii,  60,  says  that  the  attorney-general  was  fond  of 
entangling  himself  in  his  own  evidence. 
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represented  by  the  incomparable  Erskine,  who  played  havoc 
with  the  evidence  of  the  crown  by  very  clever  cross  ques- 
tioning, and  glossed  over,  with  little  attention,  evidence, 
the  significance  of  which  the  crown  had  not  the  wit  to  em- 
phasize. He  won  the  case  for  the  defence  against  a  stupid, 
pointless  attack,  enmeshed  in  the  toils  of  its  own  wordi- 
ness.^ 

It  is  natural,  then,  that  the  historian,  in  reviewing  the 
sources,  should  conclude  that  the  alarm  manifested  by  the 
government,  was  without  foundation.  A  more  careful 
analysis,  however,  yields  different  results.  Although  it  is 
true  that  Thomas  Hardy  and  John  Home  Tooke  were  ac- 
quitted, it  must  not  be  forgotten  that  evidence  not  legally 
sufficient  for  conviction  may  yet  establish  a  strong  historic 
presumption  of  guilt.  And  also,  it  is  constantly  necessary 
to  differentiate  between  the  naked  facts  as  proven,  and  the 
eloquence  of  Erskine,  who  could,  all  too  easily,  "  make  the 
worse  appear  the  better  reason." 

As  a  matter  of  fact,  the  evidence  produced  at  this  trial, 
added  to  that  gathered  at  other  trials,  not  so  widely  known, 
together  with  that  from  the  two  Parliamentary  reports 
on  seditious  practices,  and  the  newspapers  and  other 
sources,  indicate  rather  strongly  that  certain  members  of 
the  radical  societies  were  determined,  not  only  to  equip 
themselves  with  weapons,  but  also  to  band  themselves  to- 
gether for  a  definite  armed  uprising.  This  evidence  may 
be  classified  under  two  heads : 
I  Evidence  of  seditious  spirit; 

n  Evidence  of  seditious  practice. 

As  to  the  seditious  spirit,  there  can  be  no  question  but 
that  a  general  spirit  of  unrest  pervaded  Great  Britain 
toward  the  end  of  the  eighteenth  century.    All  classes  were 

1  Brougham  tells  us  that  Erskine  so  fascinated  a  jury  that  it  was  im- 
possible for  them  to  keep  their  eyes  away  from  him.  Brougham,  op.  cit, 
iii,  318. 
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keenly  alive  to  this.  "  The  suspicious  novelties  "  of  the 
radicals  were  viciously  anathematized  by  the  conservatives 
and  sturdily  defended  by  their  own  upholders  and  abettors. 
An  energetic  campaign  began.  It  was  carried  on  by  many 
and  various  means.  The  question  then  naturally  arises,  to 
what  extent  were  the  defenders  of  the  old  order  and  the 
advocates  of  the  new  willing  to  go?  Was  the  campaign 
one  of  argument  alone?  Did  forced  restraint  on  the  one 
hand,  and  insurrection  on  the  other,  play  any  part  in  the 
dispute,  and  if  so,  to  what  extent? 

From  the  thundering  denouncement  of  pulpit  and  bench 
to  the  formation  of  military  companies  for  the  suppression 
of  radicalism,  the  conservative  opposition  ran  its  natural 
course.  A  vivid  illustration  of  reactionary  spirit  is  af- 
forded by  the  speech  of  a  recorder  at  Old  Bailey  Sessions 
who,  when  sentencing  a  boy  of  eleven  to  death,  dwelt  upon 
the  probable  immorality  resulting  from  the  introduction 
of  "  the  modern  system  of  politics."  ^  Publicans  were 
threatened  with  the  loss  of  their  licenses  should  they  per- 
mit radical  speeches  to  be  made.  The  Loyalist  Associa- 
tion of  Portsmouth  resolved,  "  that  it  be  recommended  to 
the  magistrates  to  caution  all  victuallers  and  publicans  of 
this  borough,  against  suffering  any  meetings  of  a  seditious 
tendency  at  their  houses,  under  pain  of  not  having  their 
licenses  removed."  ^  An  address  to  the  158  victuallers  and 
loyal  innkeepers  and  publicans  of  Manchester  and  South- 
ford,  states,  "  Continue,  my  brave  countrymen,  to  stigma- 
tize sympathy  for  slaughter  and  sedition,  and  let  the  indig- 
nation of  your  hearts  declare  against  those  democratic 
tyrants  who  would  enslave  the  freedom  of  your  glorious 
constitution.  .  .  .  They  are  monsters,  as  you  have  found 

^  The  Sun,  Jan.  14,  1793. 
'  The  Star,  Dec.  22,  1792. 


^. 
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them,  and  ought  to  be  driven  from  the  haunts  of  men."  ^ 
Clerks,  servants  and  understrappers,  were  induced  to  sign 
loyalist  declarations.  Church-and-king  riots,  if  not  actively- 
instigated,  were  at  least  passively  encouraged  by  official- 
dom. The  riots  in  Birmingham  in  1791  were  of  this 
nature,  as  also  that  in  Manchester  in  1792  which  resulted 
in  an  attack  on  the  office  of  the  Manchester  Herald.^  Large 
numbers  of  associations  were  formed  for  the  destruction 
of  the  hydra-headed  monster.  Jacobinism,  and  for  the 
same  purpose  the  machinery  of  government  was  actively 
invoked. 

What  reply  were  the  radicals  to  make?  So  intense 
with  divergent  feeling  was  society  of  the  period  that  it  is 
not  easy  to  judge.^  Indeed,  many  of  the  incidents  which 
attracted  popular  interest,  give  no  proof  at  all  of  the  real 
intentions  of  the  radicals.  No  little  sword  play  wa^s  in- 
dulged in  by  the  press.  "  The  True  Briton,"  in  an  article 
entitled  "  Strong  Spirit  of  the  Reformers,"  states :  "  While 
an  umbrella  was  held  over  Mr.  Fox's  head  in  Old  Palace 
yard  last  Monday,  one  of  the  mob,  irritated  by  such  dis- 
tinction, cried  out  *  equality.'  But  the  Patriot  went  on," 
exclaims  the  True  Briton,  "  while  his  friends  abided  the 
pelting  of  the  furious  storm."  *  Boisterousness  upon  the 
street,  then  as  now,  seemed  a  favorite  pastime.     Pitt  him- 

*  The  Observer  and  Sunday  Advertiser,  Sept.  23,  1792. 
^Morning   Chronicle,   Jan.    i,    1793;   Morning   Post,   July   18,    1791 J 

Laprade,  England  and  the  French  Revolution,  pp.  44-51,  lias  a  full  ac- 
count of  this  riot  in  Birmingham.  For  the  riot  in  Manchester,  see 
Morning  Chronicle,  Jan.  i,  1793. 

»Cockburn,  Trials  for  Sedition,  ii,  p.  23,  gives  a  vivid  account  of 
this  thing.  The  recollections  of  R.  Potter,  M.  P.,  offered  another  clue ; 
London  Despatch  and  People's  Political  and  Social  Reformer,  Feb.  26, 
1834.    Place  MSS.,  op.  cit.,  27,  816,  p.  439. 

*  The  True  Briton,  April  10,  1797. 


202  BRITISH  RADICALISM  [202 

self  was  pelted  in  St.  James  Park  by  angry  spectators/ 
while  Admiral  Gardiner,  the  opponent  of  Fox,  was  also 
roughly  handled.^  Nervous  excitement  pervaded  all  classes. 
Religious  fanaticism,  clothed  in  garbled  prophecy,  there 
was  in  abundance.  One  poor  prophet  organized  a  pil- 
grimage to  Jerusalem,^  while  a  certain  female,  assuming 
the  title  of  "  Britannia,  or  the  Genius  of  England,"  an- 
nounced that  she  was  commissioned  to  warn  their  Majesties 
of  the  impending  fate  of  the  country.* 

Many  popular  disturbances  were  due  to  the  high  cost  of 
living.  The  poor  suffered  greatly,  and  indeed  all  classes  of 
society  recognized  that  something  must  be  done.  No  one 
was  better  aware  of  the  deplorable  condition  of  the  country 
than  Arthur  Young.  According  to  his  testimony  ''  the 
situation  is  very  alarming."  ^  So  likewise  thought  the  best 
informed  of  his  friends.  Mr.  Simmonds  VvTote  to  him  in 
1795  that  "  complaints  of  the  dearness  of  the  necessities  of 
life  seem  to  pervade  the  entire  island,  and  I  fear  that  the 
necessities  may  be  still  dearer.  If  we  are  forced  to  persist 
in  this  war,  and  how  we  are  to  get  out  of  it  is  difficult  to 
see,  the  middle  class  of  people,  to  which  you  and  I  belong, 
must  be  driven  down  to  the  lower."  ® 

Discontent  among  the  working  classes  was  reflected  ere 
long  in  serious  riots,  especially  during  the  trying  year 
1795.  In  Leicester  a  wagonload  of  corn  was  seized  and 
carried  to  a  churchyard.  Officers  attempted  to  rescue  it. 
The  riot  act  was  read,  but  the  hungry  people  at  length  were 

'  Oracle  and  Public  Advertiser,  Dec.  18,  1795. 
2  Gazetteer,  June  8,  1796. 

'  Oracle  and  Public  Advertiser,  Jan.  22,  1796. 
^Morning  Chronicle,  Jan.  22,  1796. 
^  Reports  of  Committees,  ix,  79. 

8  Correspondence  of  Arthur  Young,  Additional  MSS.,  British  Mu- 
seum, 35,127,  vol.  ii. 
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permitted  to  divide  the  corn  among  themselves.  The  mob, 
still  not  content,  assailed  the  soldiers  with  brick-bats  and 
stones.  The  soldiers  fired  upon  them,  killing  three  and 
maiming  eight'  The  poor  people  in  Chichester  forced  a 
fanner  to  unload  his  provisions.  Placed  in  jail,  they  were 
rescued  by  a  large  mob.  Lives  were  lost  at  Lewis  in  an 
anti-high-price  riot,  by  a  charge  of  light  cavalry  on  the 
people.  In  Pontefracte  the  unfortunate  remarks  of  a  corn 
dealer  brought  the  popular  wrath  down  upon  his  head. 
Reported  as  saying  that  he  hoped  the  day  would  arrive 
when  people  would  not  be  so  saucy  at  to  eat  wheaten  bread 
he  was  personally  assaulted,  and  his  wagons  appropriated.* 
Two  thousand  people  in  Wiltshire  engaged  in  a  demon- 
stration against  the  farmers  and  millers.  In  Carlisle  a 
committee  of  the  people  confiscated  all  private  grain  and 
placed  it  on  sale  in  the  town  hall  at  popular  prices.  Women 
were  particularly  active  in  these  demonstrations.  At  Bath 
they  prevented  a  ship  from  sailing  laden  with  grain,  and 
one,  Sarah  Rogers,  was  the  leader  in  a  cheap  butter  cam- 
paign.' 

There  was  a  great  difference  of  opinion  as  to  how  this 
distress  should  be  met.  In  Manchester,  in  November,  1795, 
premiums  were  given  to  farmers  for  bringing  their  crops 
to  market. "*  Shortly  after  this,  in  February,  1796,  the 
borough  reeve,  clergy  and  other  prominent  citizens, 
pledged  themselves  by  way  of  example  to  reduce  by  one- 
third  the  quantity  of  flour  which  they  would  consume.^ 
Such  measures  were  merely  palliative.  The  situation  grew 
worse.     By  special  police  order  the  public  houses  were 

1  Oracle  and  Advertiser,  Aug.  10,  1795. 

3  Hammond,  op.  cit,  p.  121. 
*  Axon,  Manchester,  p.  121. 
'  Reilly,  Manchester,  p.  287. 
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closed  early,  and  other  strenuous  methods  were  adopted. 
Despite  this  proclamation,  on  July  twenty-ninth,  a  riot  broke 
out  in  the  potato  market  over  a  question  of  weights  and 
measures.  The  mob  was  driven  away  by  the  soldiers.  Ii 
reassembled  the  next  morning  and,  pouncing  upon  several 
loads  of  meal,  threw  them  away.  Toward  the  end  of  1796 
pies  and  puddings  ceased  to  be  seen  in  Manchester,  and  so 
acute  became  the  shortage  of  wheat  in  the  city  that  the 
farmers  w^ere  assisted  by  the  soldiers  in  threshing  their 
fall  supply. 

London  suffered  equally  with  the  rest  of  the  country. 
Official  recognition  of  the  suffering  was  made  by  the  au- 
thorities. Twice  during  1795  the  sum  of  a  thousand 
pounds  was  voted  for  the  temporary  purchase  of  grain. 
An  effort  even  was  made  to  abolish  the  corporation  din- 
ners of  London  for  a  whole  year.  This  sacrifice  the  city 
fathers  could  not  bring  themselves  to  make.  They  agreed 
to  suspend  them,  however,  until  the  first  of  October,  1795. 
The  attitude  of  the  press  varied  greatly.  The  quasi-radi- 
cal Morning  Post  said,  as  early  as  1791,  "  It  is  ridiculous 
to  talk  of  revolution  in  this  country,  for  it  wants  none. 
The  bishops  are  not  overfed,  nor  are  the  curates  starving. 
The  dependents  upon  the  civil  list  of  nearly  one  million 
pounds  live  on,  and  as  for  the  sinecures  of  Church  and 
State,  while  the  poor  manufacturer  and  peasant  is  obliged 
to  eat  his  black  bread  in  a  darkened  room,  it  is  for  the  honor 
and  dignity  of  the  country  that  we  encourage  them."  ^ 
The  Oracle  and  Advertiser  of  July  11,  1795,  describes 
with  great  care  a  certain  print  which  exhibited  "  a  large 
tree  with  innumerable  branches."  From  these  by  way  of 
fruit  are  suspended  loaves  of  bread,  different  joints  of 
meat,  heads  of  cabbage,  and  a  bottle  with  "  gin  "  inscribed 

*  Morning  Post,  July  7,  1791. 
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Upon  it.  Under  this  several  men  are  sitting,  with  their 
mouths  wide  open.  These  words  are  printed  on  the  label : 
"If  you  don't  fall  I  must  rise."  The  ministers  and  other 
persons  seen  at  some  distance  were  diverting  themselves 
with  the  misery  of  the  scene.^  Even  the  conservative 
press  admitted  the  seriousness  of  the  crisis.  It  advised 
self-denial  of  pastry,  and  likewise  the  purchase  of  bread 
by  the  state.  It  even  demanded  a  law  which  would 
prevent  bakers  from  selling  loaves  on  the  same  day  on 
which  they  were  baked,  on  the  theory  that  five  stale  loaves 
equal  four  fresh  ones.^ 

Direct  instances  of  a  seditious  spirit  on  the  part  of  the 
radical  societies  greet  us  on  every  hand.  Margarot,  the 
exiled  secretary  of  the  Corresponding  Society,  wrote  in 
March,  1794,  to  his  friends  in  Norwich:  "This  morning 
ten  ships  of  war  have  left  Spithead  for  the  Channel,  and  it 
is  reported  that  the  Brest  fleet  is  out ;  rumor  always  magni- 
fying things,  says  there  are  seventy  sail  of  French  at  sea; 
if  so,  there  must  be  a  number  of  transports  among  them, 
and  a  descent  may  probably  be  the  consequence — for  God's 
sake,  my  worthy  friends,. do  not  relax  in  the  cause  of  free- 
dom." *  As  early  as  the  28th  of  November,  1792,  we 
find  a  letter  written  by  a  military  officer  stationed  at  Shef- 
field. Replying  to  an  inquiry  from  Pitt  concerning  the  dis- 
position of  the  people  of  Sheffield,  he  tells  of  the  rejoicing 
of  the  people  at  French  victories.  A  procession  was  held, 
where  a  French  flag  was  raised,  and  also  a  picture  on  top 
of  a  pole  which  portrayed  Burke  and  Dundas  stabbing 
Liberty.     A  poem  was  read  containing  the  refrain,  "  Let 

*  Oracle  and  Public  Advertiser,  July  11,  1795. 

*  The  Loudon  Times,  July  16,  1795. 

^  Secrecy  Committee,  The  Senator,  viii,  198. 
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US  like  Frenchmen  live,  or  else  like  Frenchmen  die."  The 
officer  writes  further  that,  although  perfect  peace  was  pre- 
served, a  debating  society  in  the  town  was  saving  money 
to  buy  firearms  and  to  corrupt  the  soldiery.^ 

In  1794,  "  The  Tragedy  of  Charles  I  "  was  enacted  in  an 
Edinburgh  theatre.  In  the  course  of  the  play  the  actors 
sang  *'  God  Save  the  King."  An  uproar  straightway  arose. 
The  crowded  audience  jeered  and  hissed  and,  finally  with 
one  accord,  gave  voice  to  the  revolutionary  air,  '*  Maggy 
Linder."  An  officer  of  the  garrison,  to  compel  a  respect- 
ful reception  of  the  national  anthem,  summoned  his  sol- 
diers. The  result  was  a  riot  attended  by  bloodshed.^  The 
strife  was  renewed  at  the  following  comedy;  a  crowd  gath- 
ered outside  the  theatre;  and  bludgeons  were  freely  used.* 
Another  theatrical  performance  of  an  even  more  signifi- 
cant character  took  place  the  same  year  in  London.  This 
was  an  amateur  entertainment  given  by  one  of  the  local 
branches  of  the  London  Corresponding  Society,  an  asso- 
ciation organized  for  a  ''  reform  in  Parliament."  The 
play  bore  upon  its  face  full  evidence  of  disloyalty.  The 
title-sheet  of  the  production  was  as  follows : 

For  the  Benefit  of  John  Bull 

Given  at 

The  Federated  Theatre  in  Equality  Square 

A  New  &  Entertaining  Farce  Entitled 

Le  Guillotine 

or 

George's  Head  in  a  Basket. 

1  Tomline,  Life  of  Pitt,  iii,  459.  A  foot-note  states  this  letter  was 
found  among  Pitt's  papers. 

2  Oracle  and  Public  Advertiser,  April  18.  A  similar  riot  took  place 
in  Rochester;  another  one  in  Lynn.  Thelwal,  An  Appeal  to  Popular 
Opinion,  p.  481. 

3  Oracle  and  Public  Advertiser,  April  19,  1794. 
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Dramatis  Personae: 

Numpy  the  Third,  by  Mr.  Gwelf  (being  the  last  time  of 
his  appearance  in  that  character)  ;  Prince  of  Leeks,  by  Mr. 
Gwelf,  Jr.,  .  .  .  Banditti,  Assassins,  Cutthroats,  Wholesale 
Dealers  in  Blood,  etc. 

Between  the  acts  a  new  song,  entitled  "  Twenty  More,  Kill 
Them,"  by  Bobaclil  Brunswick.  Tight  Rope  Dancing  from 
the  Lamp  posts,  by  Messrs.  Canterbury,  York  and  Durham. 
....  In  the  course  of  which  will  be  sung  in  full  chorus, 
"  Ca-Ira  "  and  "  Bob  Shave  Great  George  our  .  .  .  ,"  the 
whole  to  conclude  with  the  grand  decapitation  of  Placemen, 
Pensioners,  and  German  leeches.^ 

At  Sheffield  the  popular  societies  were  numerically 
strong.  They  were  likewise  bold  and  enterprising,  for, 
under  the  leadership  of  a  popular  agitator,  known  as  Red- 
Head  York,  they  held  a  mass-meeting.  This  was  in  April, 
1794.  It  was  an  open-air  event,  and  York  was  the  orator  of 
the  day.  To  hear  the  proceedings  no  less  than  eight  thou- 
sand people  assembled.  During  the  course  of  his  speech, 
in  a  reference  to  the  throne  and  Church,  York  made  the 
following  announcement :  "  The  day  is  at  length  arrived 
when  fanaticism  and  superstition,  deprived  of  their  tinsel 
trappings,  and  exposed  with  their  natural  ugliness  to  the 
view  of  mankind,  shall  slink  scowling  back  to  the  cave  of 
obscurity."  And  also  his  hearers  are  advised  *'  to  march 
in  a  body  to  London;  to  demand  redress  for  their  griev- 
ances ;  "  while  for  a  peroration  to  this  philippic  are  these 
significant  words :  "  Should  conditions  not  improve  the 
people  will  send  the  five  hundred  gentlemen  in  St.  Stephen's 
Chapel  about  their  business."  ^  It  is  true  that  at  his  trial 
in  1795  many  of  the  witnesses  for  the  defence  denied  that 
these  words  were  uttered ;  the  fact  of  their  utterance,  how- 

1  State  Trials,  xxiv,  682.  2  jbid.,  xxv,  1037. 
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ever,  was  established  not  only  by  the  testimony  of  many 
reputable  citizens,  but  also  by  their  appearance  in  the 
pamphlet  published  under  the  auspices  of  the  Sheffield 
Society. 

Many  riotous  demonstrations  against  the  government 
took  place  throughout  the  nation.  One  of  them  was  held 
in  1792  in  Dundee.  Fox  and  other  defenders  of  the  Society 
made  light  of  this  event,  declaring  that  it  was  nothing  more 
than  the  act  of  a  few  schoolboys.  .  From  the  evidence  of  a 
Scottish  member  of  Parliament  who  witnessed  the  occur- 
rence it  was  a  more  serious  affair.  The  riot  lasted  from 
Friday  to  Tuesday,  and  was  participated  in  by  a  mob  of 
five  hundred,  consisting  of  men  from  sixteen  to  sixty  year; 
of  age.  A  liberty  pole  was  planted,  and  various  diversions 
of  a  French  type  indulged  in.^  Another  riot  occurred  on 
Easter  Monday  in  Manchester  where  a  public  assembly 
met  in  answer  to  a  hand-bill.  Opposed  to  it  was  a  mob. 
The  reformers  were  said  to  have  fired,  obeying  a  man 
whom  they  called  captain.' 

If  these  political  disturbances  are  considered  in  connec- 
tion with  the  numerous  food  riots  previously  reviewed;  if 
we  keep  in  mind  at  the  same  time  the  popular  indignation  at 
the  inequalities  of  the  criminal  law  as  evinced  by  various 
demonstrations,  such  as  that  which  took  place  before  New- 
gate on  the  fourteenth  of  July,  1794,^  we  can  scarcely 
doubt  that  the  temper  of  the  people  could  easily  have  been 
fanned  into  a  flame  of  revolt.^ 

We  pass  now  from  the  discussion  of  seditious  spirit,  on 

*  Jordan,  Parliamentary  Journal,  Dec.  17,  1793. 
'  Oracle  and  Public  Advertiser,  April  25,  1794, 
»  The  World,  July  15,  1/94. 

*  Further  evidence  of  this  may  be  had  from  the  Place  MSS.,  27,817, 
p.  4,  and  Oracle  and  Public  Advertiser,  May  16,  1794- 
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the  part  of  the  members  of  radical  clubs,  to  that  of  sedi- 
tious practice.  Of  this  there  is  proof,  both  circumstan- 
tial and  direct. 

First  of  all,  a  common  understanding  apparently  existed 
between  the  Society  of  United  Irishmen  and  the  English 
radical  clubs.  The  United  Irishmen  rebelled  in  the  year 
1798;  therefore,  if  any  co-operation  with  them  existed  on 
the  part  of  the  societies  of  England,  it  is  evidence  not  to 
be  lightly  discarded.  That  there  was  a  mutual  under- 
standing is  suggested  by  three  facts : 

(i)  O'Connor,  a  member  of  the  Irish  Directory,  or  the 
Central  Committee  of  the  United  Irishmen,  came  to  Eng- 
land in  1798.  He  was  entertained  there  by  the  London 
Corresponding  Society,  and  sailed  for  France  in  the  com- 
pany of  John  Binns,  a  member  of  the  London  Association.' 

(2)  Two  delegates  from  the  Society  of  United  Irishmen, 
namely,  Hamilton  Rowan  and  Simon  Butler,  attended  the 
meeting  of  the  Edinburgh  Convention  in  1794.^ 

(3)  A  correspondent  of  the  London  Corresponding  So- 
ciety met  Lord  Edward  Fitzgerald  in  Chester,  and  inquired 
of  him  "  How  things  were  going  in  Ireland ;  "  while  for 
his  own  part,  he  assured  Fitzgerald  that  great  success  was 
being  met  with  in  England  in  winning  over  the  Scottish 
Regiments.^ 

Secondly,  armed  insurrection  was  encouraged.  The 
government  produced  at  the  State  Trials  a  letter  written 
by  one  Davidson.  This  man  was  an  influential  member 
of  a  society  in  Shefiield.  In  his  letter  he  offered  to  prepare 
and  ship  to  Norwich  as  many  pikes  as  were  required,* 

1  Reports  from  Committees,  x,  795. 

2  Report  of  the  Secrecy  Committee  of  House  of  Commons,  The 
Senator,  viii,  102. 

•  Correspondence  of  Castereagh,  i,  206. 

♦  State  Trials,  xxiv,  588. 
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while  at  the  home  of  an  officer  of  the  Norwich  Society  was 
discovered  a  letter  stating  that  the  French  fleet  would  soon 
be  under  way,  and  that  Norwich  must  be  prepared  to  rise 
in  arms  at  that  happy  event.  Indeed,  the  London  Corres- 
ponding Society  itself  directly  advocated  armed  resistance. 
In  the  instructions  of  the  Society  to  its  delegates  are  found 
these  words :  "  You  are  to  call  on  our  fellow  citizens  to  be 
ready  with  us  to  pursue  our  common  object  to  the  scaf- 
fold, or  rather  (if  our  enemies  are  desperate  enough  to  bar 
up  every  avenue  of  inquiry  of  discussion)  to  the  field."  ^ 

Upon  the  loyalty  of  the  army  and  navy  everything  de- 
pended. The  effort  of  the  radicals  to  undermine  that 
loyalty  was  perhaps  the  most  serious  charge  that  could 
have  been  laid  at  their  door.  Popular  discontent  assisted 
them  greatly  in  this  attempt.  The  French  war  was  de- 
tested. So  also  was  conscription.  In  Scotland,  in  1794, 
certain  of  the  Fencibles,  or  the  militia  of  Glasgow,  refused 
to  obey  their  officers.  Troops  from  neighboring  towns 
were  summoned ;  five  companies  and  two  cannon  were  sent 
to  Edinburgh,  and  the  malcontents  were  arrested.  The 
infuriated  populace  attempted  a  rescue,^  but  without  suc- 
cess. Two  officers  accompanied  the  prisoners  out  of  town. 
Returning,  they  were  knocked  down  by  a  mob  and  sought 
refuge  in  a  nearby  house.  The  mob  broke  down  the 
windows  and  would  have  seized  the  officers  had  not  the 
military  arrived  in  season.^ 

In  the  Highlands  the  greatest  difficulty  was  met  with 
in  obtaining  recruits.  The  radical  press  claimed  that  the 
"  mode  of  raising  volunteers  in  the  Highlands  is  to  threaten 

'^Report  of  the  Committee  of  Secrecy  of  the  House  of  Commons. 
Report  from  Committees,  x,  809.  From  the  written  instructions  of 
John  Gale  Jones  deputized  to  visit  the  societies  in  Birmingham. 

2  Courier,  Dec.  22,  1794. 

3  Morning  Chronicle,  Dec.  24,  1794. 
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the  farmers  that  their  leases  will  not  be  renewed  unless 
the  son  enlists."  ^  All  over  Scotland  opposition  to  the 
army  was  bitter.  In  Dumfries  some  fifty  or  sixty  muti- 
neers rescued  a  number  of  confined  men  but  were  chased 
by  two  officers  whom,  in  turn,  they  surrounded  and 
threatened;  a  show  of  pistols  brought  the  mutineers 
to  their  senses.^  This  Scottish  unrest  culminated  in  the 
widespread  disturbances  which  greeted  the  promulgation 
of  the  Militia  Act.  The  country  was  greatly  aroused 
throughout  the  autumn  of  1797.  In  Glasgow  the  utmost 
confusion  and  disorder  reigned.  In  a  letter  to  the  Morning 
Chronicle  it  was  stated  that  "  The  Duke  of  Montrose  has 
been  driven  by  the  people  from  his  seat  in  the  vicinity  of 
Dumbarton,  and  has  found  shelter  from  violence  in  this 
city.  In  consequence  of  this  outrage  his  Grace  has  been 
obliged  to  send  off  from  hence  a  troop  of  dragoons  to  escort 
the  Duchess  and  her  family  hither.  Our  foot  and  cavalry 
volunteers  have  received  word  to  hold  themselves  in  readi- 
ness at  a  moment's  notice,  and  are  constantly  under  the 
necessity  of  appearing  in  uniform.  The  country  people 
are  unanimous  in  refusing  to  be  balloted  for.  To  such 
lengths  have  they  gone  in  some  places  .  .  .  that  they  have 
torn  to  pieces  the  rolls,  and  have  chased  the  deputies  to 
their  homes.''  *  Other  Scotch  towns  received  the  news  of 
the  Militia  Act  in  much  the  same  way.  In  Eccles  six  or 
seven  hundred  men  and  women — the  latter  with  aprons 
full  of  stones — compelled  the  farmers  to  sign  a  declaration 
of  resistance,  while  at  Jedburg  another  riot  took  place.* 

Dumbartonshire  was  not  behindhand  in  this  display  of 
mob  violence.     In  the  village  of  Eastern  Kilpatricks  a  mob 

^Morning  Chronicle,  Jan.  15,  1795. 
2  Oracle  and  Advertiser,  July  23,  1795. 

*  Morning  Chronicle,  Aug.  31,  1797. 

*  Ibid.,  August  29,  1797. 
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of  three  hundred  prevented  the  execution  of  the  Militia 
Act.  Soldiers  were  summoned  from  Glasgow.  The  riot 
act  was  read,  and  upon  the  refusal  of  the  mob  to  disperse, 
ten  of  their  leaders  were  seized  and  imprisoned.  In  Edin- 
burgh the  enforcement  of  the  act  met  with  resistance.  The 
soldiers  were  stoned,  one  being  mortally  wounded.  The 
mob  was  fired  on,  and  eight  or  nine  were  killed  and  many- 
wounded.  Among  those  killed  was  a  woman  who  beat  a 
drum.  On  the  same  day  in  Selkirk  a  crowd  of  young  men, 
estimated  in  numbers  from  six  to  seven  hundred,  compelled 
a  constable  to  surrender  the  lists  of  recruits.  These  they 
burned  before  the  church  door.  The  chief  magistrate, 
threatened  with  a  ducking,  forbore  interference.^ 

Despite  this  opposition,  however,  a  rigid  enforcement  of 
the  act  was  insisted  upon.  Rioters  were  severely  punished 
by  transportation  and  by  imprisonment,  while  many  peo- 
ple were  compelled  to  give  security  for  their  good  behavior. 

The  societies  in  Scotland  took  an  active  part  in  pro- 
moting disaffection  among  the  soldiers.  A  favorite  method 
of  accomplishing  the  desired  result  was  the  circulation  of 
pamphlets  and  letters.  One  of  these,  taken  from  a  soldier, 
after  making  a  bitter  denunciation  of  the  French  war,  and 
advising  the  army  to  take  no  part  in  it,  continued  as  fol- 
lows :  "  You  cannot  be  compelled  to  go !  leave  not  your 
country!  Assert  your  independence!  Your  countrymen 
look  up  to  you  as  their  protector  and  guardian,  and  will  in 
turn  lift  up  their  arms  to  assist  you."  ^  In  this  propaganda, 
Downie,  an  official  of  the  Edinburgh  societies,  was  impli- 
cated. Several  soldiers  swore  upon  the  witness  stand  that 
they   had   read  papers   advising  a  mutiny.^     These   men 

1  Morning  Chronicle,  Sept.  5,  1797. 

2  State  Trials,  xxiv,  100. 

3  State  Trials,  xxiv,  96,  97.  For  other  mutinies,  see  the  Annual  Reg- 
ister for  179s  PP-  24,  -'7- 
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were  members  of  the  fencible  regiment  stationed  in  Edin- 
burgh. 

In  England  the  war  was  nearly  as  unpopular.  The  forced 
seizure  of  men  for  military  service,  popularly  known  as 
"  crimping,"  met  with  an  indignant  opposition.  The  posi- 
tion of  a  recruiting  sergeant  was  perilous.  Sometimes  the 
recruiting  station  would  be  attacked.  It  was  said  that 
twelve  thousand  men  had  participated  in  one  of  these  on- 
slaughts. The  windows  of  Pitt's  house  were  broken ;  bon- 
fires were  lit,  and  the  recruiting  house  attacked.  Only  by 
the  reading  of  the  riot  act  and  the  calling  forth  of  the  horse- 
guards  was  the  tumult  quelled.^  On  one  occasion  the  trick 
of  a  recruiting  sergeant  in  presenting  a  coin  to  a  young  lad 
for  the  ostensible  purpose  of  procuring  some  merchandise., 
coupled  with  the  prompt  seizure  of  the  boy  for  taking  the 
king's  shilling,  resulted  in  the  hasty  gathering  of  some  two 
thousand  people.  The  crimp  was  hustled  about,  placed 
under  a  pump,  thoroughly  beaten,  and  slit  through  the  ears.'' 
Not  only  were  the  recruiting  officers  attacked,  but  deserters 
were  befriended,  and  an  open  conflict  took  place  in  the 
streets  of  London  between  a  mob  defending  a  number  of 
deserters  from  the  Sixtieth  Foot,  and  an  armed  force 
which  tried  to  capture  them.* 

•  Oracle  and  Advertiser,  July  15,  1795. 

•  Ibid.,  April  17,  1795.  A  favorite  device  for  procuring  recruits  ap- 
parently was  to  entice  the  intended  victim  into  a  house  of  prostitu- 
tion. Brayley,  History  of  London  and  Middlesex,  p.  559.  Also  The 
Courier,  July  19,  1794.  Reprinted  in  a  tract  of  the  London  Corres- 
ponding Society,  entitled,  Reformers  not  Rioters.  See  also  Oracle 
and  Advertiser  for  July  27,  1795.     Ihid.,  Jan.  14,  1795. 

•  London  Chronicle,  April  6,  1797.  Of  course  the  more  reputable 
of  the  citizens  of  London  did  not  participate  in  any  physical  resistance 
to  the  government.  Nevertheless,  they  also  protested  in  orderly 
fashion  against  the  war.  This  was  done  to  some  extent  by  the  Lon- 
don corporations.  We  find  that  Aldgate  as  a  ward,  officially  resolved 
neither  to  serve  in  the  new  militia,  if  balloted  for,  nor  to  pay  the  fine 
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Outside  of  London  the  situation  was  the  same.  In  Bris- 
tol, Bath,  Oxford  and  Norwich,  mutinies  either  occurred 
or  were  feared.  Bristol  was  in  a  state  of  especial  alarm, 
owing  to  the  assembly  of  the  colliers  at  Kingswood  for 
the  purpose  of  redressing  some  grievance.^  Wiltshire  and 
Leicester  witnessed  disturbances  also.  There  was  trouble 
in  Yarmouth,  and  also  in  Portsmouth,^  while  at  Newcastle- 
on-Tyne  volunteers  for  the  war  were  viciously  assaulted.'' 

This  state  of  affairs  gave  a  tempting  opportunity  to  the 
radical  societies.  Both  in  England  and  in  Scotland  radi- 
cal hand-bills  were  actively  circulated.  In  vain  did  the 
government  try  to  stop  this  practice.  At  Oxford  and  Nor- 
wich a  soldier  or  non-commissioned  officer  who  would  pro- 
vide evidence  for  the  conviction  of  one  of  his  fellows  was 
offered  a  bonus  of  three  days'  pay.*  At  Maidstone,  two 
years  later,  we  find  as  much  as  two  guineas  offered  for  the 
conviction  of  anyone  placing  treasonable  hand-bills  in  the 
hands  of  soldiers.  One,  Richard  Fuller,  was  convicted  of 
this  practice.  In  his  possession  were  discovered  two  or 
three  highly  inflammatory  posters.  In  one  of  them  the 
soldiers  are  urged  "to  put  on  the  uniform  of  liberty." 
"  You  have  sixpence  per  day  for  clothes,  food,  and  ex- 
penses," the  address  tells  them,  "  and  out  of  this  you  are 
to  find  all  things  necessary  for  the  existence  of  man;  even 
the  common  heritage  of  nature,  personal  liberty,  is  not 

prescribed  by  the  act.  Similar  action  was  taken  ty  Cripplegate  ward. 
Both  the  middle  class  and  the  poorer  folk  of  London  detested  the 
war  and  the  necessity  of  serving  in  the  army.  Oracle  and  Public 
Advertiser,  August  29,  1794. 

1  London  Packet,  or  New  Lloyds  Evening  Post,  March  23,  i795- 

2  The  True  Briton,  August  13,  1796;  ihid.,  August  27,  1796. 

3  Morning  Chronicle,  July  30,  1795-  The  Pitt  men  were  guilty  of  this 
outrage.  One  of  the  volunteers  was  said  to  have  been  trampled  to 
death  by  them. 

4  Ihid.,  May  28,  1797- 
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yours;  you  are  tied  up  like  dogs;  the  lash  sharpened  with 
cruel  knots  lays  bare  your  bones;  the  spike  runs  through 
the  sole  of  your  foot  and  makes  the  suspended  wretch 
writhe  and  howl  with  agony — these  are  the  rewards  of 
your  loyalty,  and  these  the  blessings  which  attend  the  ser- 
vice of  a  king."  ^ 

Henry  Fellows,  who  was  convicted  of  the  same  offence, 
was  employed  by  the  Corresponding  Society.^  Two  papers 
were  found  in  his  possession.  One  was  an  exhortation  to 
the  army,  urging  the  soldiers  to  mutiny.  In  it  a  few 
grievances  are  enumerated, — among  them  poor  pay,  and  in- 
efficient, brutal  officers, — whereupon  the  hand-bill  exclaims, 
"  these,  comrades,  are  a  few  of  our  grievances,  and  but  a 
few.  What  shall  we  do?  The  tyranny  which  is  falsely 
called  discipline  prevents  us  from  acting  like  other  men. 
We  cannot  join  in  a  petition  for  that  which  common  hon- 
esty would  freely  have  given  long  ago.  We  have  only  two 
choices:  either  to  submit  to  the  present  imposition,  or  to 
demand  the  treatment  proper  for  men."  ^  The  other  was 
a  communication  to  the  secretary  of  the  London  Corres- 
ponding Society,  reporting  on  the  progress  made.*  The 
marines  at  Chatham  were  urged  to  mutiny.  Another  man, 
named  Rhodes,  also  connected  with  the  radical  societies, 
was  caught  at  Maidstone  sticking  up  treasonable  posters; 
he  was  said  at  the  time  to  have  been  employed  by  two 

*  Report  of  the  Committee  of  Secrecy  Relative  to  Seditious  Societies, 
1799.  Reports  from  Committees,  1775-1801,  x,  809.  Fuller,  a  shoe- 
maker, was  tried  at  Old  Bailey.  There  was  no  defence,  save  illit- 
eracy.   Old  Bailey  Session  Papers,  1797,  p.  447. 

'  True  Briton,  May  25,  1797. 

'  Reports  from  Committees,  x,  810. 

*  Reports  from  Committees,  x,  810.  The  handbill  states  still  further 
that  "  the  regiments  which  send  you  this  are  willing  to  do  their  part," 
and  it  concludes  with  the  admonition:  "BE  SOBER!     BE  READY!" 
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strangers  who  were  members  of  the  London  Corresponding 
Society.^ 

More  distressing  still  to  the  government  was  the  fact 
that  the  fleet  could  not  be  relied  upon.  With  the  details  of 
the  famous  mutiny  at  the  Nore  history  has  been  long  famil- 
iar, but  few  historians  seem  to  have  suspected  that  the 
mutineers  had  any  connection  with  the  London  Correspond- 
ing Society.  Yet  a  contemporaneous  newspaper  tells  us  that 
"  as  one  of  the  Gravesend  passenger  boats  passed  the  muti- 
neer Lancaster,  several  passengers  proclaiming  themselves 
members  of  the  London  Corresponding  Society,  gave  three 
cheers,  which  so  enraged  the  others  that  a  pitched  battle 
was  fought.''  Other  evidence  goes  to  show  that  Williams, 
one  of  the  leaders  of  the  mutiny,  was  a  prominent  speaker 
at  a  London  debating  society.^  Indeed,  if  the  True  Briton, 
the  organ  of  the  administration,  is  to  be  trusted,  Smart,  a 
mutineer  on  the  Grampus,  admitted  at  his  court  martial 
that  he  was  a  member  of  the  Corresponding  Society.* 
Another  mutineer  was  said  to  have  belonged  to  a  radical 
society  in  London,*  while  Joyce,  one  of  the  ringleaders  of 
the  mutiny,  had  formerly,  in  the  village  of  Kirkentulloch 
in  West  Scotland,  been  a  leader  in  the  radical  cause.^ 

Fatal  as  the  outcome  of  the  grand  mutiny  at  the  Nore 
was,  the  idea  of  a  naval  revolt  lingered  on.  The  second 
report  of  the  Committee  of  Secrecy,  issued  in  1799,  states 
that  Tomms,  a  marine,  on  the  ship  Diomede,  planned  to 
shoot  the  officers  and  take  the  vessel  from  Sheerness  to  a 

*  The  True  Briton,  May  26,  1797. 
2  London  Chronicle,  June  19,  1797. 

*  The  True  Briton,  July  15,  1797. 

*  Ihid.,  July  28,  1797. 

*  London  Chronicle,  May  25,  1797. 
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foreign  port     An  oath  was  taken  to  this  effect.     Tomms 
was  a  member  of  a  corresponding  society  in  Nottingham.' 

There  can  be  no  doubt  but  that  certain  members  of  the 
radical  clubs  actually  planned  an  armed  revolt.  We  have 
already  seen  how  Davidson,  a  Sheffield  man,  offered  to 
supply  pikes  to  the  associated  clubs  at  Norwich.  We  know 
from  other  sources  that  pikes  were  actually  manufactured 
in  Sheffield  for  members  of  the  local  societies.  William 
Gammage,  a  blacksmith  in  Sheffield,  swore  that  he  in  per- 
son had  manufactured  many  pikes.  Joseph  Eyr,  a  car- 
penter, testified  that  he  had  made  pike  handles,  while  Wid- 
dison,  another  carpenter,  fashioned  a  dozen  pike  handles, 
and  Hill,  a  smith,  made  ten  dozen  or  more  pike  heads  of 
fine  steel.^  The  pike  is  described  as  a  fine  steel  rod,  pointed 
and  fluted  as  a  bayonet,  which,  when  affixed  to  a  stout 
ashen  stick  four  feet  in  length,  made  an  effective  weapon. 

The  ''  night  cat,"  of  which  a  model  was  made,  was  a  re- 
production of  the  calthrop  of  classical  times.  It  could  be 
used  only  against  charges  of  cavalry  or  dragoons.  Al- 
though simple  in  construction,  it  was  most  ingeniously 
calculated  to  throw  into  confusion  a  charging  body  of 
horsemen.  Four  light-weight  iron  or  steel  bars,  two  or 
three  feet  in  length,  were  selected.  These  bars  were  so 
welded  together  in  the  middle  that  the  eight  points,  sharp- 
ened  to   an   edge,    projected   out   in   opposite   directions. 

*  Second  Report  of  the  Committee  of  Secrecy,  Appendix,  p.  21,  in 
Reports  of  Committees,  op.  cit.,  x,  819.  The  evidence  of  a  connection 
between  the  societies  and  the  naval  mutinies,  is  sufficiently  clear,  and 
what  is  more  serious,  from  the  government's  standpoint,  the  London 
populace  stood  as  willingly  behind  the  naval  mutineers  as  it  did  be- 
hind the  deserters  from  the  army.  For  we  learn  that  two  naval  offi- 
cers met  openly  one  of  the  mutineers  on  the  Strand;  they  collared 
him ;  he  knocked  one  down  and  escaped  from  the  other.  The  crowd 
made  no  effort  to  assist  the  officers.    London  Chronicle,  June  22,  1797. 

-  State  Trials,  xxiv,  665. 
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When  hurled  to  the  ground  before  oncoming  horses,  one 
end  would  be  impaled  in  the  ground,  while  the  other,  pro- 
jecting outward,  provided  for  a  time  an  unsurmountable 
obstacle.  The  calthrop  or  **  night  cat  "  was,  indeed,  a 
portable,  inexpensive  and  effective  weapon. 

In  London,  the  focal  point  of  the  radical  propaganda, 
many  had  procured  weapons.  The  wealthier  members  of 
the  London  Corresponding  Society  bought  muskets  and 
organized  "  The  Lambeth  Association."  This  body  drilled 
regularly  and  even  possessed  a  uniform.  Its  ostensible 
purpose,  as  set  forth  in  the  constitution,  was  to  preserve 
order  and  to  repel  invasions.^  It  hired  a  drill  master  and 
met  at  different  private  houses  for  drill.  Among  the  mem- 
bers there  was  some  talk  of  action  upon  the  introduction 
of  Hessians  into  England. 

It  was  known  that  arrangements  had  been  made  with  the 
Sheffield  sympathizers  to  ship  pikes  from  that  town  to  Lon- 
don to  augment  the  London  supply.  Hodson,  a  witness 
in  Hardy's  trial,  gave  evidence  that  the  members  of  the 
society  were  advised  to  buy  arms,  and  testified  still  further 
that  the  following  manuscript  had  been  given  him  to  print 
in  the  form  of  a  hand-bill :  "  The  Ins  tell  us  that  we  are 
in  danger  of  invasion  from  the  French.  The  Outs  tell  us 
that  we  are  in  danger  from  the  Hessians  and  Hanover- 
ians. In  either  case  we  should  arm  ourselves,  get  arms 
and  learn  how  to  use  them.^  The  Lord  Mayor  of  London 
was  perhaps  not  far  wrong  when  he  announced  in  the 
House  of  Commons  that  in  London  the  authorities  were 
resting  on  the  top  of  a  volcano. 

So  far,  although  proving  that  certain  individuals  both 
in  thought  and  in  deed  meditated  rebellion,  and  although 

1  State  Trials,  xxiv,  694. 

2  Ibid.,  xxiv,  837. 
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implicating  to  some  extent  the  radical  associations,  we  have 
not  established  the  fact  that  any  plot,  widespread  and 
concisely  planned,  existed.  Such  a  plot,  in  embryo  at  least, 
did  exist.  All  southern  Scotland  was  involved.  This  con- 
spiracy centred  at  Edinburgh,  and  the  radical  societies 
throughout  southern  Scotland  provided  the  necessary  or- 
ganization. Some  of  these  societies  displayed  great  activ- 
ity, as  did  that  in  Paisley,  for  on  May  23,  1794,  Dundas 
wrote  to  Pitt  that  Paisley  was  in  readiness  to  revolt,  and 
that  for  many  weeks  the  Friends  of  the  People  had  been 
arming.^  In  other  localities  preparations  lagged.  But 
whether  zealous  or  lukewarm,  all  the  societies  were  in  close 
touch  with  the  central  body  in  Edinburgh,  which  had  been 
long  noted  for  its  reforming  proclivities.  It  was  here  that 
the  radicals  had  met  in  convention.  It  was  here  that  a 
larger  number  of  artisans  were  gathered  than  in  any  other 
part  of  Scotland.  Among  these  men,  many  of  whom  were 
unemployed,  the  seeds  of  rebellion  found  a  fruitful  soil. 
The  dispersing  of  the  Edinburgh  Convention,  with  the 
consequent  suppression  of  free  speech,  together  with  the 
industrial  depression,  drove  many  of  these  men  into  the 
ranks  of  the  radical  societies. 

After  the  dispersion  of  the  British  Convention,  the 
Friends  of  the  People  in  Edinburgh  kept  up  their  organiza- 
tion. Their  chief  executive  agent  was  a  committee,  called 
the  Committee  of  Union;  and  an  inner  committee,  that  of 
Ways  and  Means,  chosen  therefrom,  served  as  the  real 
centre  of  authority  for  the  affiliated  societies.  The  con- 
spiracy, the  details  of  which  we  are  about  to  elaborate,  was 
broached  in  this  inner  committee.  Whether  they  were  ever 
formally  adopted  by  the  chief  committee  we  do  not  know. 
The  charge  was  vigorously  denied  by  two  or  three  members 

^Secrecy  Committee,  The  Senator,  viii,  225. 
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How  much  reliance  can  be  placed  upon  their  denial  is 
difficult  to  state.  It  is  certain  that  these  very  men  tacitly 
or  openly  permitted  the  plans  to  mature/ 

The  conspiracy  was  a  complete  failure,  but  more  because 
it  was  discovered  prematurely  than  because  it  lacked  dimen- 
sions and  seriousness.  It  was  planned  that  seven  events 
should  take  place  simultaneously.    They  were : 

1.  The  capture  of  the  Lord  Chief  Justice  Clerk,  and  all 
government  officials  at  their  homes. 

2.  The  firing  of  the  excise  house  for  the  purpose  of  am- 
buscading the  military. 

3.  The  capture  of  the  castle  while  the  soldiers  were 
fighting  the  flames,  or  in  ambuscade. 

4.  The  seizure  of  the  bank  with  its  contents. 

5.  An  order  to  be  given  to  all  farmers  of  the  neigh- 
borhood to  keep  their  food  supply  at  the  disposal  of  the 
rioters. 

6.  All  gentlemen  within  three  miles  to  be  commanded 
not  to  leave  their  homes  under  penalty  of  death. 

7.  A  petition  to  be  sent  to  the  king  to  end  the  French 
war  or  take  the  consequences.^ 

This  conspiracy,  with  its  various  ramifications,  was 
nipped  in  the  bud  by  the  authorities.  It  was  discovered  by 
an  accident.  In  a  letter  to  Pitt,  Dundas  reported  the  dis- 
closures, which  finally  brought  to  light  the  whole  affair. 
This  letter,  written  on  May  19,  1794,  tells  us,  that  when 
the  goods  and  chattels  of  a  certain  bankrupt  were  lieged, 
various  pikes  and  battle  axes  were  discovered  in  the  house 
where  he  lived.^     The  owner  of  the  house  refused  to  ac- 

*  Bonthone,  one  of  the  inner  committee,  acknowledged  that  he  as- 
sisted Fairley,  the  agent  of  the  society,  in  preparing  the  west  counties 
of  Scotland  for  the  proposed  rising. 

"  State  Trials,  xxiv,  38. 

^Secrecy  Committee,  The  Senator,  viii,  229. 
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count  for  them.  Thereupon  the  authorities  searched  the 
houses  of  two  blacksmiths,  friends  and  intimates  of  the 
owner.  In  them  also  were  found  pikes  and  battle  axes. 
One  of  these  two  blacksmiths  fled  from  the  city,  the  other 
insisted  that  the  weapons  were  intended  for  purposes  of 
defense  alone.  Unfortunately  for  him,  his  apprentice 
swore  that  his  master  said,  "  the  battle  axes  are  for  gate 
ornaments."  These  three  men  then,  the  first  by  his  silence, 
the  second  by  his  flight,  the  third  by  his  contradictory  state- 
ments, aroused  the  government's  suspicion. 

Wholesale  arrests  were  made,  including  the  nine  mem- 
bers of  the  Committee  of  Union.  Seven  of  them  turned 
State  Evidence,  and  on  their  testimony,  Downie  and  Watt, 
the  other  members,  were  convicted  of  high  treason.  By 
the  testimony  of  these  men  not  only  is  the  conspiracy  dis- 
closed in  its  main  features,  as  already  described,  but  even 
the  method  is  made  clear  by  which  they  were  to  be  per- 
fected. The  allied  societies,  through  the  country  districts, 
were  to  be  kept  constantly  informed  of  the  determination 
of  the  central  body  at  Edinburgh,  by  means  of  messengers. 
Such  a  messenger  was  the  lad  Fairley.  From  him,  despite 
his  canny  secretiveness,  important  information  was  ex- 
torted. Leaving  Edinburgh  ostensibly  to  visit  his  sister  in 
Glasgow,  Fairley  spent  two  weeks  upon  the  journey,  visited 
tw^enty-six  towns,  and  remained  w^ith  his  sister  a  portion 
of  an  afternoon.  Furthermore,  he  received  from  Downie, 
the  treasurer  of  the  Edinburgh  Association,  traveling 
money.  Why  he  should  have  been  given  this,  Fairley  could 
not  explain.^  In  every  one  of  these  twenty-six  localities 
Fairley  called  upon  the  leaders  of  the  Patriotic  Societies, 
including  among  them  two  surgeons  and  a  dissenting  min- 
ister.   One  of  the  surgeons,  Doctor  Forrest  of  Stirling,  con- 

*  State  Trials,  xxiv,  106-9. 
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fessed  with  much  reluctance,  combined  with  a  convenient 
loss  of  memory,  that  the  words  "  arms "  and  "  French 
Invasion  "  were  mentioned  during  his  conversation  with 
Fairley.  He  likewise  acknowledged  that  the  picture  of 
a  pike  was  drawn,  which  should  serve  as  a  model  for 
pikes  to  be  made  in  Edinburgh.^  Indeed,  a  blacksmith, 
swore  upon  the  witness  stand,  that  a  man  named  Watt,  a 
member  of  the  Committee  of  Union,  had  ordered  him  to 
manufacture  five  dozen  pikes.  William  Brown,  another 
smith,  was  commissioned  to  prepare  fifteen  pikes.^  These 
weapons,  in  both  cases,  were  to  be  paid  for  by  Downie, 
who,  according  to  the  testimony  of  Margaret  Whitecross, 
a  servant  in  his  employment,  kept  a  pike  secreted  in  his 
own  home.^  In  Watt's  home,  as  a  matter  of  fact,  twelve 
pikes  fitted  upon  poles  were  discovered,  and  in  the  smithy 
of  Orrocks,  Middleton  and  Lockhart,  two  or  three  were 
unearthed.* 

At  the  time  these  disclosures  were  made  it  was  evident 
that  the  crisis  in  Edinburgh  was  fast  approaching.  Shortly 
before  its  discovery  men  of  the  better  station  in  life,  as 
well  as  the  timid  ones,  gradually  withdrew  from  the  so- 
cieties. Of  the  former  type  was  Bonthone,  an  Edinburgh 
teacher,  who  had  been  an  enthusiastic  member  of  the 
Friends  of  the  People  and  one  of  the  committee  of  ways 
and  means.  When,  however,  Bonthone  became  aware  of 
the  proposed  plans  which  have  been  described,  he  withdrew, 
and  none  too  soon,  for  within  a  week  or  two  his  former 
colleagues  were  placed  under  arrest.'' 

"^  State  Trials,  xxiv,  113-11S. 

2  Ihid.,  xxiv,  93.  3  Ihid.,  xxiv,  88. 

^  Ibid.,  xxiv,  85. 

^  Watt's  confession  was  sent  sealed  to  the  sheriff  the  night  before 
his  execution.  Further  details  of  this  plot  were  given  in  the  Oracle 
and  Courier,  Nov.  6,  1794. 
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It  is  little  to  be  wondered  at  that  the  Society  for  Political 
Information  in  Norwich  wrote  the  London  Corresponding 
Society,  and  requested  the  Society  in  London  "  to  come 
closer  to  the  main  question.  It  is  only  desired  to  know 
whether  the  generality  of  the  societies  mean  to  rest  satisfied 
with  the  Duke  of  Richmond's  plan  only;  or  whether  it  is 
their  private  design  to  rip  up  monarchy  by  the  roots,  and 
place  democracy  in  its  stead."  ^ 

^Secrecy  Committee,  The  Senator,  viii,  157. 


CHAPTER  IV 
The  Suppression  of  Radicalism 

the  prosecution  of  the  individual.  trials  for  sedi- 
tious words  and  publications,  organized  radical- 
ism under  the  ban.  the  two  acts.  their  progress 
through  parliament.  the  passing  of  the  london 
corresponding  society 

Whatever  faults  may  be  laid  at  the  door  of  Pitt's  ad- 
ministration, it  cannot  be  accused  of  half-way  measures 
in  the  suppression  of  radicalism.  From  1792  to  1799  a 
series  of  coercive  acts,  rigidly  enforced,  crushed  most  ef- 
fectively the  incipient  growth  of  a  radical  party. 

The  first  hint  of  suppression  came  in  1792.  It  was  in  the 
form  of  a  proclamation  against  "  wicked  seditious  writings 
printed,  published  and  industriously  dispersed."  The  gov- 
ernment forthwith  endeavored  to  stamp  out  the  incipient 
growth  of  radical  opinion  by  the  use  of  judicial  machin- 
ery. From  1792,  for  ten  years  or  more,  indictments 
brought  by  the  crown  against  individual  offenders  for  the 
dissemination  of  seditious  ideas  followed  one  another  in 
quick  succession.  Several  of  these  trials  have  become 
famous  landmarks  in  the  history  of  the  liberty  of  the  press 
and  of  freedom  of  speech,  as,  for  instance,  the  trial  of 
Thomas  Paine  in  England,  and  of  Thomas  Muir  in  Scot- 
land. Paine's  trial  in  particular  has  been  quoted  from 
freely;  and,  indeed  it  was  a  memorable  one.  Erskine, 
as  counsel  for  the  defence,  never  appeared  to  better  advan- 
224  [224 
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tage.  The  great  lawyer,  devoting  himself  to  principles 
alone,  made  a  comprehensive,  masterful,  impassioned  but 
yet  dignified  defence.  Freedom  to  criticise  and  condemn, 
Erskine  upheld  as  the  foundation  stone  of  liberty.  English 
history,  he  maintained,  demonstrates  that  this  right  had 
long  since  been  won,  and  the  proof  thereof  may  be  deduced 
from  Paley,  Locke,  Milton,  Hume,  Harrington  and  even 
the  great  Burke.  Specially  effective  are  these  noble  words 
of  Milton: 

"  To  the  pure  all  things  are  pure ;  not  only  meats  and 
drinks,  but  all  kind  of  knowledge,  whether  of  good  or  evil; 
the  knowledge  cannot  defile,  nor  consequently  the  books, 
if  the  will  and  conscience  be  not  defiled. 

"  Truth  and  understanding  are  not  such  wares  as  to  be 
monopolized  and  traded  in  by  tickets,  and  statutes,  and 
standards.  We  must  not  think  to  make  a  staple  commodity 
of  all  the  knowledge  in  the  land,  to  mark  and  license  it 
like  our  broadcloth  and  our  wool-packs."  ^ 

Historians  of  our  own  day,  asserted  Erskine,  even  those 
who  stanchly  defend  the  monarchical  theory  of  the  state, 
feel  no  less  strongly  than  did  Milton  this  necessity  of 
defending  liberty  of  speech.  And  in  this  connection,  he 
cites  Hume  to  the  effect  that  "  The  spirit  of  the  people 
must  frequently  be  roused,  in  order  to  curb  the  ambition 
of  the  Court.  .  .  .  Nothing  is  so  effectual  to  this  purpose 
as  the  liberty  of  the  press,  by  which  all  the  learning,  wit, 
and  genius  of  the  nation,  may  be  employed  on  the  side  of 
freedom;  and  everyone  be  animated  to  its  defence.  As 
long,  therefore,  as  the  republican  part  of  our  government 
can  maintain  itself  against  the  monarchical,  it  will  natur- 
ally be  careful  to  keep  the  press  open,  as  of  importance  to 
its  own  preservation."  ^ 

1  Milton,  Prose  Works,  Birch  edition,  1753:  State  Trials,  xxii,  439. 

2  Hume,  Essays,  edit.  1809,  i,  12 ;  Slate  Trials,  xxii,  442. 
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Where  is  there  anyone  who  would  suppress  Hume,  con- 
tended Erskine;  he,  like  Milton,  is  immune — nay,  more, — 
there  are  men  who  have  written  with  ten  times  the  free- 
dom of  Paine  that  have  been  unmolested,  and  for  illustra- 
tion Erskine  quotes  from  the  sermon  of  an  eminent  clergy- 
man, a  Mr.  Cappe,  of  York.  This  sermon,  preached  dur- 
ing the  American  war  of  independence,  is  full  worthy  of 
record,  for  combined  with  a  fearless  denunciation  of 
English  misgovernment  is  to  be  found  this  graceful  bene- 
diction to  the  new  America :  "  It  may  be  in  the  purposes 
of  Providence,  on  yon  western  shores,  to  raise  the  bulwark 
of  a  purer  reformation  than  ever  Britain  patronized;  to 
found  a  less  burthensome,  more  auspicious,  stable,  and  in- 
corruptible government  than  ever  Britain  has  enjoyed; 
and  to  establish  there  a  system  of  law  more  just  and  simple 
in  its  principles,  less  intricate,  dubious,  and  dilatory  in  its 
proceedings,  more  mild  and  equitable  in  its  sanctions,  more 
easy  and  more  certain  in  its  execution;  wherein  no  man 
can  err  through  ignorance  of  what  concerns  him,  or  want 
justice  through  poverty  or  weakness,  or  escape  it  by  legal 
artifice,  or  civil  privileges,  of  interposing  power;  wherein 
the  rule  of  conduct  shall  not  be  hidden  or  disguised  in  the 
language  of  principles  and  customs  that  died  with  the  bar- 
barism which  gave  them  birth;  wherein  hasty  formulas 
shall  not  dissipate  the  reverence  that  is  due  to  the  tribunals 
and  transactions  of  justice;  wherein  obsolete  prescripts 
shall  not  pervert,  nor  entangle,  nor  impede  the  administra- 
tion of  it,  nor  in  any  instance  expose  it  to  derision  or  to 
disregard;  wherein  misrepresentation  shall  have  no  share 
in  deciding  upon  right  and  truth ;  and  under  which  no  man 
shall  grow  great  by  the  wages  of  chicanery,  or  thrive  by 
the  quarrels  that  are  ruinous  to  his  employers."  ^ 

1  State  Trials,  xxii,  460. 
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Even  the  apostle  of  conservatism,  Edmund  Burke,  once 
defined  a  free  government,  Erskine  maintained,  as  one 
where  the  people,  "  and  not  I,  are  the  natural,  lawful,  and 
competent  judges."^  Paine  himself  demands  nothing  more 
than  the  fulfilment  of  this  principle.  Indeed,  Erskine  af- 
firms: "These  are  the  sentiments  of  the  author  of  the 
'  Rights  of  Man,'  and  a  writing  can  never  be  seditious 
in  the  sense  of  the  English  law,  which  states  that  the  gov- 
ernment leans  on  the  universal  will  for  its  support." 

In  Edinburgh,  in  the  following  year,  in  the  trial  for 
sedition  of  Thomas  Muir,  a  twenty-six-year  old  Scottish 
reformer,  the  accusation  was  that  Muir  had  circulated  dan- 
gerous books,  among  them  Paine's  "  Rights  of  Man,"  and 
Volney's  "  Dialogue  betwixt  governors  and  governed." 
The  extract  from  Volney,  in  the  indictment,  runs  as 
follows : 

"  Civil  Governors :  *The  law  enacts  that  ye  be  submissive/ 
People :  '  The  law  is  the  general  will.  .  .  / 
Civil  Governors:  *  You  be  a  rebellious  people.' 
People:  *A  nation  cannot  revolt;  tyrants  are  the  only 
rebels.  .  .  .' 

Whereupon  the  ecclesiastical  governor  said :  *  There 
now  is  but  one  resource  left:  the  people  are  superstitious; 
we  must  frighten  them  with  the  name  of  God  and  of  re- 
ligion.' 

Priests :  *  Our  dearly  beloved  brethren,  our  children, 
God  has  appointed  us  to  govern  you.' 

People:  *  Produce  to  us  your  heavenly  powers.' 
Priests :  *  You  must  have  faith.     Reason  will  lead  you 
astray.' 

People :  '  Do  you  govern,  then,  without  reason  ?' 
Priests :  *  God   ordains   peace ;   religion   prescribes   obe- 
dience.' 

1  Bnrke,  Letter  to  the  Sheriffs  of  Bristol,  works  edit.  1808,  iii,  183 ; 
State  Trials,  xxii,  436. 
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People :  *  Peace  presupposes  justice.  Obedience  has  the 
right  to  know  the  law  it  bows  to/ 

Priests :  '  Man  is  only  born  into  this  world  to  suffer.' 
People :  *  Do  you  then  set  us  the  example.' 
Priests:  *  Will  you  live  without  God  and  without  kings.' 
People :  *  We  will  live  without  tyrants  and  without  im- 
posters.'  "  ^ 

Furthermore,  it  was  asserted,  on  the  testimony  of  a  ser- 
vant girl,  that  these  words  were  read  by  Muir  in  his  father's 
dining-room  before  his  mother,  sister,  and  various  other 
folk  whom  the  servant  did  not  know.  Muir,  however, 
acknowledged  that  he  approved  of  this  book,  and  even  that 
he  upheld  certain  of  the  principles  of  Mr.  Paine.  He  de- 
nied that  he  wholly  approved  of  Paine,  but  nevertheless  he 
appeared  quite  unashamed  of  his  conduct.  Furthermore, 
he  had  visited  France,  a  circumstance  not  mentioned  in 
the  indictment,  but  made  much  of  at  the  trial.^ 

Here  was  sufficient  evidence,  and  at  any  rate  the  au- 
thorities were  predetermined  upon  their  course  of  action. 
They  packed  the  jury  with  members  of  the  loyalist  asso- 
ciation, and  Lord  Braxton,  who  presided,  was  even  re- 
ported as  having  said  to  one  of  his  acquaintances :  "  Come 
awa',  Maester  Horner,  come  awa',  and  help  us  to  hang 
ane  of  thae  daamed  scoondrels." 

The  jury  found  Muir  guilty,  and  he  was  sentenced  by 

^  State  Trials,  xxiii,  123.  This  dialogue  was  evidently  widely  known, 
for  we  find  it  printed  and  bound  with  other  dialogues  and  letters  more 
characteristically  British  in  tone,  vide  Letter  from  Ralph  Hodge  to 
his  cousin,  Thomas  Bull. 

'  A  modern  historian  regards  his  foreign  trip  as  very  suspicious.  He 
quotes  a  letter  to  Henry  Dundas  from  his  nephew  Robert,  to  the  effect 
that  Muir  was  an  emissary  from  France,  and  he  regards  Muir's  de- 
fense that  he  went  to  Paris  on  the  representation  of  certain  English 
radicals  to  plead  for  the  life  of  the  French  king  as  scarcely  credible. 
Rosa,  William  Pitt  and  the  Great  War,  p.  176. 
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the  court  to  transportation  for  fourteen  years.  That  this 
punishment  was  meted  out  to  a  man  for  recommending 
Paine  to  his  barber  is  at  least  significant.  Even  more  so 
is  the  fact  that  a  British  judge  should  close  his  charge 
to  the  jury  as  follows :  "  Mr.  Muir  might  have  known 
that  110  attention  could  be  paid  (by  parliament)  to  such  a 
rabble  (the  petitioners  for  reform).  What  right  had  they 
to  representation?  He  could  have  told  them  that  the  par- 
liament would  never  listen  to  their  petition.  How  could 
they  think  of  it?  A  Government  in  every  country  should 
he  just  like  a  corporation;  and,  in  this  country,  it  is  made 
up  of  the  landed  interest,  which  alone  has  a  right  to  be 
represented.  As  for  the  rabble,  who  have  nothing  but  per 
sonal  property,  zvhat  hold  has  the  nation  on  them?  What 
security  for  the  payment  of  their  taxes?  They  may  pack 
up  all  their  property  on  their  backs,  and  leave  the  country 
in  the  twinkling  of  an  eye.  But  landed  property  cannot  be 
removed."  ^ 

One  other  trial  claims  our  attention.  In  the  summer  of 
1793,  William  Winterbotham,  a  Baptist  minister,  was  in- 
dicted on  the  charge  of  uttering  seditious  words  in  a  ser- 
mon. Winterbotham,  like  all  good  dissenters,  was  accus- 
tomed to  celebrate  the  anniversary  of  the  revolution  of 
1688  by  preaching  a  thanksgiving  sermon:  The  watchful 
Tories,  on  the  qui  vive  at  these  occasions,  stationed,  in 
1792,  several  representatives  in  the  Baptist  meeting-house 

*  "  This  language  is  so  outrageous  that  it  might  be  ascribed  to  in- 
accuracy or  hostility  in  the  reporter,  were  it  not  that  this  is  the  same 
in  all  the  reports,  even  those  by  the  most  ardent  party  friends;  and 
though  severely  commented  on  in  Parliament,  it  was  never  disclaimed. 
Howell  says  (vol.  xxiii,  p.  117,  note),  that  he  compiled  his  State  Trials 
out  of  all  the  reports,  which,  however,  did  not  suffer  materially,  and 
were  '  in  no  instance  contradictory*  The  truth  is,  such  passages  were 
those  by  which  their  Lordships  thought  that  they  were  best  performing 
their  duty,  and  they  were  always  the  most  emphatically  delivered." 
This  note  is  taken  directly  from  Cockburn,  op.  cit.,  i,  177. 
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at  Plymouth.  These  reporters  for  Toryism  told  a  fright- 
ful tale.  The  first  witness  for  the  crown  deposed  that 
Winterbotham  not  only  approved  of  the  revolution  in 
France,  but  also  said  that  it  had  opened  the  eyes  of  Britons, 
and  in  the  reported  words  of  the  witness :  "  He  then  spoke 
of  the  method  of  taxation  in  England,  and  said  a  tax- 
gatherer  will  come  into  your  house,  and  demand  your  prop- 
erty out  of  your  pocket,  without  satisfying  you  to  what 
purpose  the  money  is  to  be  applied — he  said  that  was  not 
liberty  for  a  Briton — every  man  had  a  right  in  a  land  of 
liberty  to  know  how  his  money  was  to  be  applied. — He 
then  spoke  of  the  expenses  of  the  late  armaments — said  he 
disapproved  of  three  of  them, — and  said  they  were  man- 
oeuvres for  ministers  to  make  up  their  accounts; — said 
then,  how  are  your  streets  crowded  with  poor,  your  poor 
houses  with  vagrants,  and  your  gaols  with  thieves — it  is 
all  owing  to  your  oppressive  taxes. — He  then  said  he  had 
often  heard  people  talk  what  a  happy  land  they  lived  in, 
and  what  a  mild  government  they  laboured  under;  but 
that  it  was  no  such  thing ; — he  was  much  astonished  at  their 
quietness ;  and  added,  it  is  high  time  you  should  stand  for- 
ward to  defend  your  rights. — He  then  said  he  was  sorry 
to  see  justice  so  abused — said  no  magistrate  or  justice  had 
any  right  to  hold  his  office,  unless  he  obeyed  his  trust,  not 
even  his  majesty,  if  he  did  not  see  the  laws  duly  observed, 
he  had  no  more  right  to  the  throne  than  a  Stuart;  and  he 
concluded  by  saying,  he  hoped  we  should  soon  see  better 
times."  ^ 

This  witness,  however,  was  not  over  intelligent  upon  his 
cross-examination,  as  the  following  colloquy  indicates: 
"  You  have  told  us  Mr.  Winterbotham  said  his  majesty, 
if  he  did  not  see  the  laws  duly  observed,  had  no  more 

1  State  Trials,  xxii,  828. 
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right  to  the  throne  than  a  Stuart ;  what  did  you  understand 
by  a  Stuart — T  understood  he  meant  by  a  Stewart,  some 
officer  under  the  crown ; — I  considered  it  in  the  light  of  a 
gentleman's  steward.  You  thought  Mr.  Winterbotham 
meant  some  officer  under  the  crown  like  a  gentleman's 
steward? — Yes;  I  took  very  little  notice  of  it,  and  did  not 
think  much  about  it.  You  took  but  little  notice,  and  paid 
but  little  attention  then  to  what  was  meant? — No;  I  paid 
very  little  attention  to  what  his  meaning  was  about  the 
Stewards."  ^ 

Other  witnesses  for  the  prosecution,  avoiding  pit-falls 
of  definition,  agreed  that  incriminating  words  had  been 
delivered.  For  the  defence,  on  the  contrary,  many  reput- 
able citizens  testified  that  the  minister  never  said  that  the 
French  revolution  would  open  the  eyes  of  Britons.  Mem- 
bers of  his  congregation  indignantly  denied  also  that  their 
pastor  mentioned  oppressive  taxation,  or  that  he  used  the 
word  oppressive  in  any  connection.  Indeed,  one  sturdy 
dissenter  affirmed  that  Winterbotham's  sermon  was  far 
from  militant,  for  if  he  had  "  endeavored,"  the  witness 
asserted,  '*  to  inflame  the  minds  of  his  hearers  it  would 
have  been  impossible  for  such  language  to  have  escaped  my 
notice." 

Winterbotham  was  found  guilty  by  a  jury;  promptly 
tried  for  another  sermon,  he  was  found  guilty  again,  and 
for  the  two  offences  he  was  sentenced  by  Kenyon,  the  Lord 
Chief  Justice  of  England,  to  two  years  in  prison  and  a  fine 
of  two  hundred  pounds.^ 

The  radical  movement,  however,  continued  to  grow 
The  Edinburgh  Convention  met,  and  the  possibility  of  a 
convention  of  national  magnitude  was  in  the  air.  Sterner 
measures  were  deemed  necessary  and,  on  the  twelfth  of 
May,  1794,  the  papers  and  books  of  the  London  Corres- 

*  State  Trials,  xxii,  830.  -  Ibid.,  907. 
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ponding  Society  were  seized.  A  special  Parliamentary 
committee  was  appointed,  which  straightway  reported 
that  the  radical  societies  had  acted  illegally,  and  were 
meditating  treason.^  Two  days  after  the  seizure  of 
the  books  and  papers,  Pitt  moved  in  the  House  of  Com- 
mons the  suspension  of  the  Habeas  Corpus  Act  till  Feb- 
ruary I,  1795. 

In  introducing  this  bill  for  the  suspension  of  the  writ 
of  habeas  corpus,  Pitt  stated  his  belief  that  "  a  plan  has 
been  digested  and  acted  upon;  and  at  this  moment  is  in 
forwardness  towards  its  execution;  the  object  of  which  is 
nothing  less  than  to  assemble  a  pretended  convention  of 
the  people  for  the  purpose  of  assuming  to  itself  the  char- 
acter of  a  general  representation  of  the  nation,  superced- 
ing in  the  first  place  the  representative  capacity  of  this 
House,  and  arrogating  in  the  next  place  the  legislative 
power  of  the  country  at  large."  ^ 

The  debate  which  followed  was  long.  Typical  of  the 
Whig  opposition  was  the  speech  of  Mr.  Lambton.  He  dis- 
approved heartily  of  radical  societies.  He  knew  nothing 
about  them  at  all,  but  he  was  quite  sure  that  every  Eng- 
lishman would  unite  in  suppressing  riots  which  might 
occur.  He  also  was  convinced  that  the  existing  laws  were 
sufficient  for  any  crisis  which  might  arise.  Mr.  Young  re- 
plied for  the  government  by  instancing  Cicero's  suppres- 
sion of  Cataline,  and  emphasizing  the  secret  nature  of  the 
radical  societies,  which  made  it  impossible  to  fight  them 
in  the  open.^  Speeches  were  made  by  Gray,  Channing, 
Dundas,  Fox  and  Pitt,  and  a  vote  was  taken.  It  stood  146 
to  28  for  the  suspension.^ 

The  trials  of  the  radical  leaders  for  high  treason  now 

1  The  Senator,  1794,  p.  1173. 

^Ibid.,  p.  1206.  *Ibid.,  p.  1250. 
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commenced.  Public  interest  grew  to  a  fever  heat  during 
their  progress.  Demonstrations,  even  somewhat  compar- 
able to  those  at  the  acquittal  of  the  seven  bishops,  greeted 
the  verdict  "  not  guilty."  Despite  a  very  heavy  November 
rain,  it  was  said  that  when  the  Hardy  verdict  was  given 
the  crowds  around  Old  Bailey  almost  prevented  access  to 
the  building,  and  the  horse  guards  and  the  city  militia  had 
to  be  summoned.^  Hardy  tried  to  escape  quietly,  but  he 
found  it  impossible,  and  his  friends,  with  great  rejoicing, 
drew  him  in  a  carriage  through  all  the  town,  taking  particu- 
lar care  to  visit  the  Tory  sections.^ 

A  similar  greeting  was  given  to  Tooke.  Even  the  jury- 
men who  acquitted  him  were  huzzaed  with  great  vigor,^ 
while  the  Sheffield  witnesses  on  their  return  to  their  native 
town  were  wildly  acclaimed.  Gammage  and  Moody  were 
met  a  half-mile  outside  of  Sheffield  by  a  great  procession. 
A  silk  flag  was  carried,  emblematic  of  the  liberty  of  the 
press;  transparencies,  with  the  names  of  the  jurors;  flam- 
beaux, and  a  coach  decorated  on  one  side  with  a  painting 
of  the  sun,  and  on  the  other  with  a  figure  of  liberty.* 

As  for  Erskine,  the  famous  lawyer,  his  popularity  knew 
no  bounds.  He  had  defended  the  prisoners  free  of  charge  ^ 
with  a  whole-hearted  devotion  which  had  much  overtaxed 
his  strength,  and  this  the  populace  knew.  Consequently  it 
is  little  wonder  that,  when  leaving  the  court,  the  horses 

*  The  Time^,   Nov.  5,  1794. 
'  The  Courier,   Nov.  6,  1794. 

3  Ibid.,  Nov.  24,  1794.  *  Ibid.,  Dec.  27,  1794. 

*  Erskine  wrote  to  the  Corresponding  Society:  "The  situation  of  the 
unfortunate  prisoners  entitles  them  to  enjoy  every  degree  of  tender- 
ness and  attention,  and  their  inability  to  render  me  any  professional 
compensation  does  not  remove  them  at  a  great  distance  from  me.  In 
point  of  form,  they  must  apply  to  the  court  to  assign  me  as  their 
counsel,  which  I  shall  undoubtedly  accept.  I  am,  gentlemen,  your  most 
humble  servant,  T.  Erskine."     (Place  MSS.,  27,  813.) 
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were  taken  from  his  carriage,  while  the  crowd  which  drew 
it  home  shouted,  "  Erskine  forever."  ^ 

In  the  midst  of  the  popular  applause  following  the  ver- 
dict of  the  Hardy  jury,  Sheridan  urged  that  Pitt's  measure, 
suspending  the  habeas  corpus,  be  repealed.  Not  only  was 
his  effort  fruitless,  but  Pitt  succeeded  in  still  further  pro- 
longing its  suspension  to  July  i,  1794.  The  ministry  on 
this  occasion  was  supported  by  a  vote  of  239  to  53, 

Nor  was  the  government  yet  content.  A  golden  oppor- 
tunity gave  it  still  further  excuse  for  yet  more  stringent 
measures.  On  October  29,  1794,  the  King  in  his  state 
coach  passed  through  Saint  James  Park  to  open  Parlia- 
ment. As  the  royal  procession  went  by,  it  was  greeted 
with  a  succession  of  groans  and  hisses,  the  bystanders 
crying  out  continually,  "  No  Pitt !  No  war !  Bread !  bread ! 
Peace !  Down  with  George !  "  ^  On  the  way  one  of  the 
windows  of  the  king's  coach  was  broken.  Apparently  no 
stone  was  thrown,  nor  was  any  missile  found.  The  hole 
in  the  window,  very  small  and  circular,  looked  like  a  bullet 
hole.  This  hypothesis,  however,  was  impossible,  for  there 
was  no  musket  report,  and  no  damage  aside  from  the 
broken  glass. 

The  attack  on  the  king  created  wide  excitement.  The 
theory  of  the  government  was  that  an  assassination  had 
been  planned  by  means  of  a  poisoned  arrow,  blown  through 
a  blow-pipe.  Several  members  of  the  Corresponding  So- 
ciety were  arrested.  Nothing  could  be  proven  against 
them,^    but    an    excited    Parliament    nevertheless    readily 

'  Oracle  and  Public  Advertiser,  Nov.  24,  1794. 

2  Place  MSS.,  27,808,  p.  48. 

3  P.  T.  Lemaitre,  one  of  the  prominent  members  of  the  Corresponding 
Society,  stated  that  the  entire  plot  was  a  device  of  Pitt's,  for  the  pur- 
pose of  stirring  up  opinion  against  radicalism.  To  back  up  this  opin- 
ion, he  narrates  a  very  circumstantial  story  with  many  ramifications, 
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passed  further  measures  of  repression.  On  November  4, 
1794,  "The  Seditious  Meetings  Bill"  was  introduced 
into  Parliament.  This  bill,  sweeping  in  character,  had 
two  main  features.  The  first  dealt  with  public  meetings; 
no  meeting  could  be  held  in  Great  Britain  in  accordance 
with  its  provisions,  of  more  than  fifty  persons,  unless  on 
the  application  of  seven  householders.  That  application 
once  made,  announcements  of  the  proposed  meeting  were 
sent  to  the  magistrates,  any  one  of  whom  could  end  the 
meeting  if  he  considered  that  seditious  expressions  had 
been  voiced  there.  The  second  proviso  related  to  public 
lectures,  and  was  aimed  particularly  at  Thelwal.  It  pro- 
vided that  houses  where  lectures  were  to  be  held,  for  which 
an  admittance  fee  was  to  be  charged,  must  be  licensed  by 
two  magistrates.  Failure  to  comply  with  the  first  of  the 
two  main  provisos  of  this  bill  was  to  be  regarded  as  a 
felony,  for  which  the  penalty  was  death;  violation  of  the 
second  was  punishable  by  a  heavy  fine. 

Another  act,  enlarging  and  more  clearly  defining  the 
scope  of  high  treason,  was  introduced  at  the  same  time. 
This  bill  was  entitled,  "  An  Act  for  the  Safety  and  Preser- 
vation of  His  Majesty's  Person  and  Government  against 
Treasonable  and  Seditious  Practices  and  Attempts." 

These  two  bills  were  popularly  known  as  the  two  acts. 
Their  progress  through  Parliament  was  closely  watched, 
and  hotly  debated.  A  compendium  of  the  debates,  resolu- 
tions, petitions  and  public  meetings  held  in  regard  to  them, 
published  in  the  year  1796,  comprises  some  828  pages,^  and 
a  glance  through  it  vividly  demonstrates  the  high  pitch  of 
public  excitement  which  these  measures  provoked. 

which  include  the  malicious  schemings  of  a  watchmaker  named  Upton. 
Upton  was  a  spy  in  the  employ  of  the  government.     P.  T.  Lemaitre, 
Some  Remarks  Respecting  the  Supposed  Origin  of  Popgun  Plot,  Place 
MSS.,  28,  808,  p.  121. 
»  The  History  of  the  Two  Acts. 
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The  latter  of  the  two  bills,  an  Act  for  the  Safety  and 
Preservation  of  his  Majesty's  Person,  was  introduced  in 
the  Lords  on  October  thirtieth.  The  Duke  of  Bedford  and 
the  Earl  of  Lauderdale  vigorously  fought  its  passage.  The 
former  urged  that  there  were  laws  enough  in  existence; 
if  enforced  they  would  prove  satisfactory.^  The  Earl  of 
Lauderdale  in  vain  pointed  out  the  excessive  power  given 
to  the  judiciary  by  this  measure.  The  bill  passed  the  House 
of  Lords  on  November  thirteenth,  by  a  vote  of  sixty-six 
to  seven.  The  debate  on  the  Seditious  Meetings  bill  in  the 
Lords  began  December  ninth.  Bedford  and  Lauderdale 
w^ere  again  the  principal  protestants.  Said  Bedford,  "  The 
present  measure  is  liable  to  be  abused  grossly,  shamefully, 
and,  I  am  afraid,  wath  impunity.  I  do  not  wish  to  enter 
into  any  invective  against  characters  of  the  magistrates, 
but  it  is  not  to  be  concealed  that  many  of  those  to  whom 
so  large  a  power  is  to  be  given  by  the  present  bill  are  cor- 
rupt and  interested  men.  .  .  .  The  present  bill  is  chiefly 
calculated  to  restrain  the  lower  orders,  and  it  will  become 
this  House  to  recollect  the  relative  situation  in  which  they 
stand  to  that  class  of  society.  .  .  .  They  can  do  without 
us;  we  cannot  do  without  them.  .  .  .  What  has  been  the 
treatment  of  people  in  this  country?  They  have  submitted 
to  a  disastrous  and  calamitous  war  with  patience  and  resig- 
nation. Disastrous  and  calamitous  it  must  be  admitted 
by  every  man,  and  a  waste  of  blood  and  treasure  .  .  .  and 
how  were  they  induced  to  submit  in  patience,  and  to  bear 
its  evils  without  repining?  They  were  told  that  it  w^as  a 
war  carried  on  for  the  sake  of  liberty,  and  for  the  preser- 
vation of  their  free  constitution."  ^  There  were  not  many, 
however,  who  agreed  with  Bedford.  The  bill  received  the 
sanction  of  the  Lords  on  December  fourteenth,  by  a  vote 
of  one  hundred  and  eight  to  eighteen. 

1  Parliamentary  Register,  xliii,  106.  2  jjjid,,  186. 
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The  first  mention  of  the  two  acts  in  the  House  of  Com- 
mons was  on  November  ninth.  Every  inch  of  their  prog- 
ress was  vigorously  contested,  and  they  were  not  passed 
until  December  third.  The  Whig  minority, — all  that  was 
left  of  it, — fully  realized  the  import  of  the  bills.  So,  too, 
did  the  country.  Petitions  for,  and  against,  the  measures 
poured  in  on  Parliament  from  every  hand.^  Opposition, 
however,  to  the  bills,  made  but  little  impression  on  the  gov- 
ernment. Upon  the  third  reading  the  ayes  were  two  hun- 
dred and  sixty-six,  the  noes  fifty-one. 

Erskine  and  Fox  were  particularly  prominent  in  oppos- 
ing these  projects.  Erskine  pointed  out,  in  regard  to  the 
Seditious  Meetings  Bill,  that  "  no  such  act  had  been 
dreamed  of  in  the  reign  of  King  William,  or  in  the  two 
rebellions  which  raged  in  the  subsequent  reigns."  He 
said  that  "  even  the  act  of  Charles  II,  urged  as  a  precedent, 
did  not  go  the  length  of  the  present  bill;  it  only  allowed 
magistrates  to  interfere  when  an  overt  act  of  tumult  took 
place,  or  to  require  security  if  danger  to  the  peace  was  ap- 
prehended. But  it  never  prohibited  a  meeting  to  be  held; 
it  did  not  forbid  voluntary  communication,  but  prohibited 
tumultuous  petitionings.  This  bill  prohibits  petitionings 
upon  grievances  which  already  exist."  ^  It  was  a  ridiculous 
measure  Erskine  insisted,  arbitrary,  illegal  and  useless,  and 
to  prove  that  it  was  so,  he  instanced  hypothetical  cases 
which  might  arise,  where  it  would  work  grievous  injury. 

Charles  James  Fox,  in  the  debates  on  the  two  acts,  was 
at  his  best.  Never  a  painstaking  logician,  nor  even  a  con- 
sistent thinker,  Fox,  in  the  clear,  bold  and  courageous  state- 
ment of  opinion,  knew  no  superior.     The  bills,  he  said, 

1  Parliamentary  Register,  xliii,  440,  441,  442,  474,  477.  480,  495,  etc. 
^  Ibid.,  207. 
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were  "an  attack  on  the  liberty  of  the  country,"  and  a 
"  subversion  of  the  constitution."  "  If  I  am  asked  how 
they  are  to  be  resisted  in  the  present  instance,  I  will  say 
by  peaceful  means;  by  petitions;  by  remonstrance;  but  if 
they  are  once  passed  into  law,  and  I  am  then  asked  how 
they  are  to  be  resisted,  I  will  then  answer  that  it  is  no 
longer  a  question  of  morality,  but  of  prudence."  ^ 

Upon  the  Tory  side  a  flood  of  oratory  was  let  loose.  Sir 
William  Poultny  insisted  that  "  no  assembly,  no  meeting 
of  the  people  could  be  held  in  America  without  the  pres- 
ence of  the  magistrates,"  and  that  the  precautions  called 
for  by  the  bills  were  indeed  necessary  to  preserve  freedom 
of  discussion.^  Mr.  Wilber force,  of  anti-slavery  fame, 
"  saw  reason  on  the  whole  for  thanking  the  ministers  who 
brought  in  the  bill."  He  thought  it  necessary  to  preserve 
the  great  mass  of  people  from  political  infection.^  Lord 
Mornington  drew  with  much  feeling  many  parallels  be- 
tween Republicanism  in  England  and  in  France,  while 
Wyndham,  Dundas  and  Pitt  spoke  more  soberly,  and  at 
greater  length  on  behalf  of  the  proposal.  The  bill  then 
became  a  law. 

A  storm  of  protest  greeted  these  coercive  measures. 
Throughout  1794,  1795  and  1796,  petitions  poured  into 
London.  Many  of  the  London  parishes  also  took  action. 
A  meeting  of  Cheap  Ward,  said  to  have  been  very  numer- 
ous, voted  five  to  one  against  the  bills.*  Similar  action 
was  taken  by  Saint  James  Ward.  In  Southwark,  amid 
great  excitement,  a  meeting  of  denunciation  was  held. 
Five  hundred  persons  were  gathered  within  a  hall,  and  as 
many  stood  without.     Someone  moved  that  only  electors 

1  Parliamentary  Register. 

^  Ibid.,  cv,  122.  ^  Ibid.,  cv,  133. 

*  Oracle  and  A±dvertiser,  Nov.  21,  1795. 
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should  vote.  The  motion  was  carried,  and  the  electors 
censured  the  government  by  a  large  majority/  A  meet- 
ing of  the  Lord  Mayor,  aldermen  and  liverymen  in  Com- 
mon Hall  was  held  at  the  same  time.  In  the  midst  of  tre- 
mendous uproar  resolutions  were  carried  against  the  two 
acts.^ 

Petitions  against  the  war  and  the  ministry  abounded. 
An  address  from  Middlesex  implored  Pitt  to  adopt  the 
most  decisive  measures  for  obtaining  a  speedy  and  honor- 
able peace.  From  Norfolk  and  Herford  came  petitions 
to  the  same  effect.  A  petition  in  Warwick  occasioned  the 
gathering  of  a  tremendous  crowd.  Gentlemen  seceding 
from  this  crowd  drew  up  a  counter  petition.^  An  anti-war 
meeting  in  Kent  was  largely  attended,'*  and  on  one  day 
petitions  were  reported  from  Edinburgh,  Nottingham,  and 
Surrey.^     Canterbury  and  Rochester  also  held  meetings.® 

The  Tory  newspapers  took  careful  cognizance  of  this 
unrest.  They  particularly  watched  the  doings  of  the  radi- 
cals in  London.  A  meeting  in  the  Common  Hall  of  the 
city  of  London  was  summoned  by  the  Lord  Mayor  to  hear 
the  king's  answer  to  an  address  of  protest.  The  king  re- 
fused to  receive  the  address.  A  motion  was  made  pro- 
testing against  the  refusal,  and  the  mayor  unwilling  to 
put  the  motion  was  violently  hissed.  "^  Another  meeting 
at  the  Palace  Yard,  Westminster,  was  said  to  have  con- 

'  Oracle  and  Advertiser,  Nov.  25,  1795. 

'A  crowd  outside  the  hall  cheered  or  hissed  the  departing  aldermen 
as  they  voted  for,  or  against,  the  protest.  Oracle  and  Advertiser, 
Nov.  21,   1795. 

8  True  Briton,  June  8,  1797. 

*  Chronicle,  April  19,  1797. 

6  Ihid.,  April  6,  1797.  «  Ihid.,  May  3»  1797- 

"^  Ibid.,  April  13,  1797.  The  mayor  attempted  to  stop  a  discussion. 
He  was  forced  to  give  way. 
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sisted  of  "  a  motley  crowd,"  which  assembled  from  *'  a 
neighboring  public  house."  ^ 

The  declarations  of  the  loyalists,  on  the  other  hand,  are 
impressive  in  their  constant  and  reiterated  approval  of  all 
acts  of  coercion.  The  Loyalist  Association  of  Norwich 
paraded  on  the  king's  birthday.  A  boy  on  horseback  led 
the  procession,  supported  by  figures  representing  the  army 
and  navy,  and  bearing  a  banner  which  represented  an 
angel  carrying  a  crown.^  Nearly  every  parish  had  its 
loyalist  association.  One  hundred  and  forty  citizens  in  the 
parish  of  Doddington  and  its  hamlets  expressed  "  their  de- 
termination to  choke  with  their  utmost  vigilance,  the  dis- 
semination of  principles  inimical  to  the  British  constitu- 
tion." ^  And  so  numerous,  indeed,  are  these  petitions,  that 
suspicion  is  sometimes  thrown  on  their  sincerity.  We  are 
told  of  "  jail  birds  that  sing  '  God  Save  the  King '  in 
chorus,  and  sign  a  declaration  of  loyalty,"  *  and  an  inter- 
esting recipe  for  making  a  parish  loyalist  association  is 
given  us.  "  Take  the  rector,  church  warden,  overseers  and 
sidesmen  to  the  vestry.  Put  the  rector  in  the  chair,  and 
then  call  the  meeting  numerous  and  respectable.  Take  the 
attachment  to  our  happy  constitution,  king,  lords  and  com- 
mons, and  the  blessings  of  each  in  equal  quantity.  To 
which  add  the  glorious  revolution  of  1688.  Mix  well  with 
these  riots,  tumults,  insurrections,  seditious  writings,  an- 

1  True  Briton,  April  4,  1797. 

2  Norzmch  Gazette,  May  23,  1795. 

8  British  Museum,  Place  MSS.,  35,  670,  pp.  371,  372 ;  Hardwick  Papers, 
cccxxii,  Cambridgeshire  Militia  Correspondence.  This  toast  was  given 
at  a  corporation  dinner  in  West  England :  "  May  the  tree  of  liberty  be 
transplanted  from  France  to  hell,  and  eternally  bear  as  fruit  the  souls 
of  all  republicans."  {Morning  Chronicle,  July  22,  I794-)  For  an  ad- 
dress of  the  Glasgow  Merchants,  see  ibid.,  Jan.  10,  1793. 

*  Advertiser,  March  3,  1793. 
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archy,  confusion,  equality,  neighboring  nations,  and  spe- 
cious mask  of  reform,  republicans,  levellers."  ^ 

No  stone  was  left  unturned  by  the  adherents  of  the  old 
order.  Wherever  a  radical  petition  saw  the  light  of  day,  it 
was  followed,  if  possible,  by  a  counter  petition.  A  careful 
scrutiny  was  kept  on  all  quarters.  Said  the  True  Briton: 
"  What  are  the  respectable  inhabitants  of  Westminster 
about  that  they  do  not  set  on  foot  a  counter  petition  to  that 
carried  by  the  mob  of  Irish  bricklayers  and  day  laborers  on 
Monday,  in  Palace  Yard.  It  is  surely  proper  that  at  such 
times  as  this  the  real  sentiment  of  the  respectable  part  of 
the  community  should  not  be  misrepresented."  ^  Such 
pleas,  however,  hardly  sufficed.  Despite  the  best  endeavors 
of  the  Tories,  the  number  of  petitions  against  the  bills  rose 
to  ninety-seven,  while  in  their  behalf  but  sixty-five  were 
mustered.  Furthermore,  while  the  Tories  had  to  their 
credit  somewhat  under  thirty  thousand  signatures,  the  peti- 
tions against  the  bills  were  signed  by  over  one  hundred 
and  thirty  thousand.^  The  ministry  did  not  worry  over 
these  petitions.  What  though  a  huge  majority  of  the  na- 
tion was  opposed  to  the  two  acts,  did  not  an  influential 
minority  uphold  the  hand  of  the  government?  Was  not 
the  church,  the  aristocracy,  the  landed  and  commercial 
interests  solidly  arrayed  in  their  support  ?  *  Nor  was  this 
all.  Pitt  gauged  the  situation  aright.  He  realized  that  pa- 
triotism was  a  trump  card  which  he  could  always  play. 
His  newspaper  ally,  the  True  Briton,  in  explaining  the  anti- 

1  Gazette,  February  27,  1796. 

2  True  Briton,  August  6,  1797. 

'  History  of  the  Two  Acts,  pp.  826,  827. 

*  The  petitions  for  the  acts  quite  generally  were  written  in  the  name 
of  the  gentlemen,  clergy,  freeholders,  and  others.  Many  petitions  from 
purely  clerical  sources  were  submitted  in  behalf  of  the  two  acts.  None 
are  recorded  against  them. 
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administration  sentiment  in  the  nation,  contended  that. 
"  the  agents  of  the  Gallican  party  are  busily  employed  in 
convening  partial  meetings  of  the  people  in  the  different 
parts  of  the  country,  for  the  purpose  of  compelling  the 
king  to  dismiss  his  present  ministers  forever,  and  in  conse- 
quence to  assign  ...  all  places  of  trust  and  emolument  to 
their  worthy  patrons.^ 

This  suggestion,  even  if  devoid  of  truth,  was  not  devoid 
of  influence.  The  bills  once  made  law,  the  great  bulk  of 
moderately-minded  citizens  acquiesced  apparently  in  the 
action  of  the  government — if  not  from  rational,  at  least 
from  patriotic  motives. 

The  story  of  the  London  Corresponding  Society,  from 
the  treason  trials  in  1794  till  its  final  disappearance  in 
1798,  is  one  of  constant  repression  and  growing  weakness. 
The  suspension  of  the  Habeas  Corpus  Act  enabled  the 
government  to  arrest  and  hold  on  suspicion  its  leading 
members.  These  men,  if  their  own  story  be  accredited, 
endured  very  harsh  treatment.  Their  story  was  gathered 
by  the  indefatigable  Francis  Place,  in  a  general  narrative 
of  persons  committed  under  suspicion.  The  testimony 
John  Oxade  gives  is  typical.  Oxade,  by  profession  a 
master  bookbinder,  was  apprehended  so  quietly  that  his 
family  did  not  know  for  a  time  what  had  become  of  him. 
One  day  in  prison  Oxade  noticed  a  plumber  mending  a 
drain.  Through  his  help,  the  first  news  of  his  arrest  was 
spread  abroad.  Oxade  tells  us,  that  "  the  aristocratic  gov- 
ernor kept  me  a  close  prisoner  in  a  solitary  cell,  upon  bread 
and  water.  Although  no  charge  was  made  against  me,  yet 
at  the  time  my  father,  with  competent  witnesses,  came  to 
demand  a  copy  of  my  indictment,  he  told  them  that  he 

1  True  Briton,  April  10,  1797. 
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knew  nothing  at  all  about  me."  ^  "  Among  the  other  regu- 
lations," he  said,  "  was  that  of  shaving  the  prisoners  twice 
a  week.  .  .  .  We  strongly  objected  to  it,  on  account  of  the 
rough  manner  of  performing  it.  We  therefore  agreed  with 
the  head  turnkey  that  he  should  perform  it,  and  that  we 
should  make  him  a  compliment  for  his  trouble."  ^  The 
turnkey  by  this  arrangement  made  between  three  and  four 
pounds  a  week. 

Great  difficulty  was  experienced  by  the  prisoners  in  see- 
ing their  kith  and  kin.  Oxade  wrote  that  they  secured  the 
favor  "  of  seeing  their  friends  from  the  Privy  Council, 
only  to  discover  that  the  hour  set  for  such  visits  was  the 
same  as  that  apportioned  for  the  convicts  to  receive  their 
visitors.  No  difference  was  made  between  the  treatment 
which  the  political  prisoners  received,  and  that  meted  out 
to  the  convicts,  and  he  then  describes  how  he  and  his 
father  were  separated  by  two  iron  gates,  between  which 
sentries  were  stationed.  ^  The  sanitary  conditions  of  the 
prisons  and  the  indecencies  to  which  the  members  of  the 
Society  were  subjected,  were  described  with  more  gusto 
than  good  taste,  and  when  we  are  told  that  they  were  clas- 
sified in  the  same  category  with  the  mutineers  of  the  Nore, 
the  treatment  accorded  to  these  suspects  only  becomes  the 
more  ruthless.* 

In  the  meanwhile,  the  political  prisoners  exiled  to  Aus- 
tralia endured  hardships  equally  distressing.  Nor  did 
community  of  interest  prevent  the  exiles  from  quarreling 
with  one  another.  Margarot,  the  representative  of  the 
London  Corresponding  Society,  apparently  became  over 
friendly  with  the  captain  of  the  transport,  and  this  the 
other  exiles  disliked.     They  tell  us  that  they  do  not  intend 


*  Place  MSS.,  27,  809,  p.  207.  '  Ibid. ,  p.  220. 

'  Ibid.,  p.  230.  *  Ibid.,  p.  243. 
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"to  give  a  detailed  account  of  their  personal  suffering,  but  the 
sacred  regard  to  justice  which  they  owe  to  their  country, 
and  that  invaluable  honor  attached  to  their  condition  calls 
on  them  to  declare  that  Mr.  Margarot  was  an  accessory  to 
the  wrongs  which  they  suffered."  ^  Mr.  Margarot  is  then 
informed  that  he  must  no  longer  "  pollute  the  immortal 
cause  of  liberty  "  by  attempting  to  associate  with  them,  for 
he  knows  well,  so  the  narrative  runs,  that  "  he  stands  re- 
jected and  expelled  from  their  society."  This  quarrel 
continued  for  several  years,  for  the  voluble  Margarot 
wrote  in  1796  that  Gerrald  arrived,  and  was  seduced  from 
him  by  his  enemy.  Palmer.  And  he  then  implies  that 
Palmer,  by  improper  practices,  filched  from  Gerrald's 
daughter  most  of  his  property.^ 

The  London  Corresponding  Society,  its  leaders  arrested 
and  imprisoned,  its  meetings  prohibited,  and  its  publica- 
tions sequestered,  soon  fell  a  prey  to  internal  dissensions. 
A  harmonious  spirit  had  pervaded  the  society  in  the  midst 
of  early  vicissitudes,  and  there  is  little  evidence  of  any 
friction  within  its  membership,  judging  from  the  min- 
utes, till  1793.  In  that  year  the  arbitrary  power  of  the 
central  committee  met  with  some  criticism.  One  Godfrey, 
representing  a  small  division,  objected  in  vain  to  the  cen- 
tral committee  petitioning  in  the  name  of  the  society  with- 
out a  referendum,^  and  a  general  poll  of  the  entire  society 
was  taken  April  27,  1795,  to  determine  the  authority  which 
the  central  committee  might  exercise. 

No  very  serious  trouble,  however,  made  its  appearance 
before  1797.    A  schism  came  in  that  year,  from  which  the 

*"  Epitome  of  a  Narrative  of  the  Sufferings  of  Palmer  and  Skirving 
during  a  voyage  to  New  South  Wales  in  1794,  on  board  the  transport 
Surprise,"  Place  MSS.,  27,  816,  p.  3. 

^  Margarot  to  L.  Goddard,  Place  MSS.,  27,  816,  p.  no. 

'  Ihid.,  27,  812,  Journal  of  the  Society. 
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much  harrassed  and  already  greatly  weakened  society  never 
recovered.  This  discord  was  caused  by  the  proposed  hold- 
ing of  public  meetings  in  defiance  of  the  law.  The  wiser 
men  in  the  society  opposed  the  holding  of  illegal  meetings. 
They  were  also  anxious  to  raise  the  dues  to  one  shilling  a 
week,  and  at  the  same  time  they  were  not  willing  to  spend 
any  money,  save  for  necessities,  till  the  debt  was  paid- 
The  majority,  however,  determined  to  hold  a  public  meet- 
ing, and  as  a  result,  Place  and  Ashley  resigned  in  disgust.^ 
They  were  not  the  only  ones  who  left.  On  August  3, 
1797,  a  letter  was  read  from  twenty-one  men  who,  because 
of  the  proposed  public  meeting,  withdrew.  The  seceders 
assured  the  society  that  their  action  was  determined  by  a 
difference,  not  in  principle,  but  in  method.^  The  parent 
society  must  have  seen  them  depart  with  a  heavy  heart. 

The  career  of  the  London  Corresponding  Society,  in- 
deed, was  about  over.  In  vain  did  it  attempt  to  encourage 
the  waverer  by  this  printed  appeal :  "  Fly  then  to  the 
standards  you  have  deserted.  Let  not  the  men  who  have 
braved  the  vengeance  of  apostates,  and  all  the  rage  of 
association  grandeur,  be  unworthy  of  their  trophies — per- 
severance will  give  you  everything — and  while  every  village 
lifts  its  feeble  head  and  looks  to  be  fostered  by  you — deny 
it  not — rally  to  your  division."  *  In  vain,  too,  was  a  plan 
to  defeat  the  purpose  of  the  Sedition  Bill.*  The  member- 
ship still  continued  to  fall  off,  and  ere  long,  so  completely 
had  the  executive  machinery  broken  down,  that  some  of 
the  divisions  were  quite  in  ignorance  of  what  was  taking 

1  Place  MSS.,  27,  808,  p.  80. 

'  Ihid.,  27,  815,  vol.  5,  p.  165.  ^Ibid.,  p.  154- 

*  Ihid.,  27,  808,  p.  68.  While  on  a  mission  in  behalf  of  this  plan,  Binn, 
an  agent  of  the  Society,  was  tried  for  high  treason.  In  the  indictment 
he  was  charged  with  advocating  resistance  by  force  of  arms.  {State 
Trials,  xxvi,  640,  641.) 
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place  in  the  others.  We  know  little  of  the  activities  of  the 
society  at  this  time.  No  pamphlets  were  published  by  it 
in  this  year.  Had  there  been  funds  to  pay  for  any,  other 
obstacles  might  have  proven  insurmountable.  Abuse  and 
satire  were  the  only  remaining  weapons  as  the  following 
broadside  demonstrates. 

"  A  Creed 
for  all  Good  and  Loyal  Subjects  who  go  to 
St.  Paul's, 
on  19th.  Dec,  1797. 
"I  believe  in  God  as  by  law  established — in  Billy  Pitt,  Heaven 
commissioned  Chancellor  of  the  Exchequer;  Promoter  of  all 
court  intrigues,  visible  and  invisible;  creator  and  master  of 
laws  and  commons  whose  politics  are  pure  and  morals  un- 
tainted; and  Secretary  Harry  Dundas,  the  only  beloved  of 
Billy  Pitt,  beloved  before  all  women,  man  of  men,  head  of 
heads,  minister  of  ministers,  beloved  not  hated,  being  of  one 
opinion  with  his  patron,  by  whom  all  ministers  are  made ;  who 
for  us  men  and  our  taxation  came  out  of  Scotland  and  talked 
much  in  the  house  of  integrity  and  was  appointed  East  India 
Comptroller  under  Billy  Pitt,  and  went  into  Scotland,  and 
was  there  burned  in  effigy;  and  the  third  day  he  came  back 
again  (according  to  the  newspapers)  and  ascended  into  office 
and  sitteth  on  the  right  hand  of  his  patron,  to  judge  both  loyal 
and  disloyal,  whose  folly  shall  have  no  end — and  I  believe 
that  murder,  rapine,  plunder  and  burning  are  the  true  and 
proper  means  of  conciliating  the  affections  of  the  inhabitants 
of  Ireland,  whom  I  believe  to  be  the  natural  slaves  of  the 
British  Cabinet;  and  I  believe  in  the  House  of  Boroughs,  the 
legal  representatives  of  the  people,  elected  by  one  hundred  and 
sixty-two  persons,  either  peers,  sinecure  placemen  or  imme- 
diate servants  of  the  K — g,  who  can  do  no  wrong — and  I 
believe  in  Ge — ge  the  T — D,  Lord  and  giver  of  places,  who, 
together  with  Billy  Pitt,  is  worshiped  and  glorified,  who  spoke 
by  a  proclamation ;  and  I  believe  in  paper  money  and  national 
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bankruptcy  as  outward  and  visible  signs  of  the  nation's  pros- 
perity ;  and  I  look  for  the  remission  of  taxes  not  till  the  resur- 
rection of  the  dead,  and  I  look  for  better  government  in  the 
world  to  come."  ^ 

On  the  nineteenth  of  April,  1798,  the  end  came.  In  the 
Queen  of  Bohemia  Tavern,  the  general  committee,  if  we  ac- 
cept its  explanation,  v^as  discussing  a  proposed  offer  of  the 
services  of  the  society  to  the  government,  in  case  of  in- 
vasion. While  engaged  in  this  patriotic  debate,  the  entire 
committee  was  apprehended  and  bundled  off  to  prison.* 
The  London  Corresponding  Society  now  disappears  from 
history.  A  few  of  the  more  irreconcilable  members 
were  unwilling  to  cease  their  agitation,  and  in  the  same 
year,  1798,  they  were  organized  by  O'Ouigley,  a  represen- 
tative of  the  United  Irishmen,  into  a  new  organization 
known  as  the  United  Englishmen.  A  brotherhood  of 
United  Scotchmen  also  was  founded,  and  it  was  expected 
that  it  would  co-operate  with  the  United  Englishmen. 
The  disappearance  of  the  London  Corresponding  Society, 
however,  brings  to  an  end  our  review  of  British  Radical- 
ism, 1791-1797. 

1  This  broadside  is  ibound  in  a  volume  compiled  by  Francis  Place.  It 
is  catalogued  in  Place's  handwriting,  under  the  caption,  Corresponding 
Society's  Publications.  The  volume  is  one  of  a  series  in  the  Place 
collection  in  the  private  library  of  Professor  E.  R.  A.  Seligman, 
Columbia  University. 

2  Place  MSS.,  27,  808,  p.  90. 


CONCLUSION 

We  are  assured  by  an  eminent  contemporaneous  his- 
torian that  the  "  Reflections  "  of  Edmund  Burke  will  be 
forever  the  political  book  of  prophecy  for  the  English  na- 
tion/ This  statement  reflects  the  prevalent  estimate  of 
Burke's  book,  an  estimate  which,  strange  as  it  may  seem, 
has  been  rendered  well-nigh  unanimous.  Nevertheless,  a 
dissenting  opinion  is  not  without  rational  foundation.  Nay, 
more,  if  our  conclusion  is  to  be  drawn  from  the  first  sec- 
tion of  this  treatise,  such  dissent  is  inevitable.  Not  with- 
out timidity  should  one  approach  the  sacred  fane  of  Ed- 
mund Burke.  Warned  by  the  admonition  of  a  recent 
editor  that  only  those  of  riper  years  may  grasp  the  true 
inwardness  of  the  great  philosopher,  the  author  has  been 
especially  watchful  of  the  indiscreet  sentence  and  un- 
guarded word.  And  yet,  to  comment  upon  Burke  at  all 
throughout  the  body  of  this  work  has  seemed  superfluous. 
The  accumulated  weight  of  radical  argument  which  we 
have  hurled  at  the  conservative  defences,  is  sufficiently  con- 
clusive to  demonstrate  their  weakness  and  instability. 

Certain  inferences  and  conclusions,  however,  may  be 
drawn  from  the  contention  between  Burke  and  his  enemies. 
A  preliminary  survey  of  the  social  conditions  of  England, 
both  economic  and  political,  is  not  calculated  to  arouse  any 
impetuous  enthusiasm  for  the  defenders  of  the  status  quo; 
and  an  intensive  study  of  contemporary  opinion  arouses 
less.  The  sordid  revelation  of  misery,  want  and  crime,  on 
the  one  hand,  and  of  chicanery,  fraud  and  corruption  on 

1  Rose,  William  Pitt  and  the  National  Revival,  p.  556. 
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the  other,  transforms  suspicion  into  certainty  and  luke- 
warmness  into  condemnation.  Wollstonecraft  suspected 
that  Burke's  reasoning  powers  were  undermined,  and  it  is 
charitable  to  accept  her  explanation,  since  palliation  for  the 
conclusions  of  Burke  on  the  French  Revolution  there  is  none. 
Yet  Burke  has  been  all  but  glorified  by  the  mystic  glamour 
which  tradition  so  superbly  casts  about  her  heroes,  and  a 
taboo  holy  and  sacrosanct  is  attached  to  his  book.  This 
taboo,  like  many  another,  is  but  a  taboo  in  theory,  for  the 
constitution  of  modern  England  can  hardly  be  said  to  re- 
semble the  idealized  political  structure  which  Burke  pic- 
tured as  perfection.  The  Lloyd-George  budget,  with  its 
taxation  of  the  unearned  increment,  attests  but  scant  respect 
for  property  as  a  God-inspired  pillar  of  the  commonwealth. 
The  impending  denationalization  of  the  Welsh  establish- 
ment, and  the  present-day  weakening  of  the  ecclesiastical 
control  of  education  betokens  as  little  awe  of  the  Anglican 
Church.  Furthermore,  with  the  practical  elimination  of 
the  House  of  Lords  accomplished,  and  the  extension  of  suf- 
frage to  all  adults  without  distinction  of  sex  imminent,  the 
corporation-controlled  government  of  England,  which 
Burke  loved  so  well,  may  be  looked  for  in  vain.  Modern 
England,  apparently,  is  neglecting  her  political  book  of 
proverbs. 

The  admirer  of  Burke  is  prone  to  hail  with  great  enthu- 
siasm the  noble  principles  and  generalizations  which  crowd 
the  "  Reflections,"  and  this  is  done  with  some  show  of 
justice.  Many  of  the  generalizations  are  well  written,  and 
a  few  undoubtedly  are  worthy  of  respect.  To  analyze  and 
discuss  abstract  principles,  however,  is  a  dangerous  pro- 
cedure, for  the  scholastic  pitfalls  of  philosophy  are  many 
and  well  concealed.  We  do  deny  the  conclusions  of  Edmund 
Burke,  but  we  make  no  claim  to  controvert  the  abstrac- 
tions of  the  Burkian  philosophy.    They  may  be  admirable, 
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but  it  is  perhaps  as  well  to  regard  them  with  suspicion, 
and  as  an  illustration  in  point  we  would  quote  from  J. 
Holland  Rose's  scholarly  biography  of  Pitt.  Mr.  Rose 
writes  that  we  are  apt  to  be  impressed  by  the  remarks  of 
Paine  "  until  we  contrast  them  with  the  majestic  period 
wherein  Burke  depicts  human  society  as  a  venerable  and 
mysterious  whole  bequeathed  by  the  wisdom  of  our  fore- 
fathers. An  admirer  of  Burke  [he  tells  us]  cannot  but 
quote  the  following  passage  in  full :  '  Our  political  system 
is  placed  in  a  just  correspondence  and  symmetry  with  the 
order  of  the  world,  and  with  the  mode  of  existence  decreed 
to  a  permanent  body  composed  of  transitory  parts ;  wherein 
by  the  disposition  of  a  stupendous  wisdom,  moulding  to- 
gether the  great  mysterious  incorporation  of  the  human 
race,  the  whole,  at  one  time,  is  never  old,  or  middle-aged, 
or  young,  but  in  a  condition  of  unchangeable  constancy, 
moves  on  through  the  varied  tenour  of  perpetual  decay, 
fall,  renovation  and  progression.  Thus  by  preserving  the 
method  of  nature  in  the  conduct  of  the  state,  in  what  we 
improve  we  are  never  wholly  new;  in  what  we  retain  we 
are  never  wholly  obsolete.'  "  ^  The  friends  of  Burke  must 
admit  that  the  meaning  and  intent  of  this  passage  is  not 
particularly  lucid.  Yet  the  conservatism  of  the  time  stands 
or  falls  with  Burke.  It  is  true  that  Hannah  Moore  and 
John  Reeves  serve  a  useful  purpose  as  illustrative  of  a 
certain  attitude  toward  life,  but  the  inconsequential  preach- 
ments of  the  one,  and  the  musty  Bourbonism  of  the  other, 
from  the  standpoint  of  a  rational  synthesis  may  be  brushed 
aside.  There  remains  only  the  author  of  the  "  Reflections." 
Radical  theory  was  by  no  means  free  from  error.  The 
majority  of  the  radicals  were  frequently  led  astray  by  two 
natural,  but  perhaps  inevitable,  blunders;  for  in  avoiding 
the  Scylla  of  vague  emotionalism  they  were  drawn  into 

1  Rose,  William  Pitt  and  the  Great  War,  p.  19. 


251]  CONCLUSION  251 

the  Chary bdis  of  exaggerated  detail  and  over-refined  minu- 
tiae. The  "  Rights  of  Man  "  may  well  serve  to  illustrate 
these  two  tendencies.  In  the  first  part  there  is  a  passionate 
defence  of  humanity.  But  humanity  is  a  large  term:  it 
was  one  of  the  weaknesses  of  eighteenth-century  radicalism 
that  it  phrased  its  aspirations  in  the  large  and  vague  for- 
mulae of  natural  law  and  universals.  If  the  rationalism 
which  Paine  advocated  was  to  realize  its  larger  dreams  it 
must  be  directed  into  straight  and  definite  channels.  The 
dogmas  of  a  Condorcet  follow  after  the  vision  of  a  Rous- 
seau. So  also  is  the  wide  sweep  of  Paine's  idealism  to  be 
compressed  into  specific  and  exact  demands.  Consequently 
he  wrote  a  second  part  to  the  "  Rights  of  Man,"  and  in  it 
we  may  easily  catch  the  drift  of  the  author's  mind.  The 
reaction  from  Rousseau  had  set  in,  and  it  was  healthy,  but 
its  effect  was  too  powerful,  too  far-reaching.  Clearness 
of  thought  and  preciseness  of  definition  does  not  necessitate 
a  homeopathic  division  of  the  national  income  so  that  one 
may  determine  the  exact  number  of  officials  that  the  state 
may  employ  at  an  annual  salary  of  seventy-five  pounds  per 
man ;  yet  that  is  the  kind  of  blunder  which  Paine  continu- 
ally makes.  His  very  anxiety  to  be  precise  defeats  his  own 
purpose,  and  in  consequence  at  first  glance  his  pamphlets 
often  appear  artificial  and  bizarre. 

This  unfortunate  elaboration  of  detail  is  particularly 
true  of  those  pamphleteers  who  bring  forward  their  own 
individual  panaceas  for  political  corruption.  Indeed,  it  is 
a  characteristic  failing  of  almost  all  eighteenth-century 
radicals.  A  notable  exception  is  afforded  by  Mary  Woll- 
stonecraft.  The  individual  development  of  this  woman's 
revolutionary  thought  took  a  form  at  once  more  original 
and  more  daring  than  her  vindication  of  humanity. 
Paine,  "the  Rousseau  of  English  democracy,"  con- 
tended sturdily  for  an  ideal  which  stretched  back  to  the 
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time  of  the  Pharaohs.  WoUstonecraft,  as  good  a  fighter 
and  as  uncompromising,  fought  for  a  new  ideal,  hitherto 
unformulated  and  perhaps  undreamed.  But  her  intelli- 
gence and  her  audacity  were  far  above  the  rank  and  file  of 
her  associates,  and  she  fought  alone. 

A  more  serious  criticism  of  British  radicalism  is  its 
failure  to  comprehend  the  significance  of  economic  fact 
Poverty,  with  its  ever-present  attendants, — insufficiency  of 
food  and  over-taxation  of  the  body, — then  as  now  was  the 
common  enemy  which  humanity  must  face.  To  this  fact 
the  radical  leaders  were  oblivious.  They  touched  economic 
problems,  it  is  true;  they  advocated  this  economic  reform 
and  that  economic  reform;  but  there  was  not  one  man  to 
say  that  the  enemy  is  poverty,  and  that  poverty  is  caused 
first  by  the  waste  "of  human  power  in  unintelligent  produc- 
tion ;  secondly,  by  the  inequitable  distribution  of  opportuni- 
ties. Not  only  was  there  no  one  to  say  this,  but  there 
was  none,  save  possibly  Spence  and  Godwin,  even  to  in- 
quire into  the  cause  of  those  three  brutalizing  burdens 
which  bear  down  mankind — low  wages,  long  hours,  and 
irregular  work. 

The  early  activities  of  the  radical  associations  were  well 
calculated  to  accomplish  their  aim.  Converts  to  the  cause 
must  be  won,  and  pressure  must  be  brought  to  bear  upon 
the  authorities.  The  leaders  of  the  radical  clubs  were 
aware  of  this  necessity,  and  in  the  main  faced  it  with  de- 
termination and  skill.  The  idea  of  a  convention  was  fea- 
sible ;  any  gathering  of  delegates  elected  from  a  great  num- 
ber of  widely-scattered  clubs  would,  at  least,  be  quite  as 
representative  of  the  people  as  the  five  hundred  squires 
assembled  at  Westminster.  But  the  London  Corresponding 
Society  erred  in  sending  delegates  to  Edinburgh.  A  larger 
and  more  representative  meeting  would  have  been  a  fairer 
test  of  radical  strength.    The  temptation  to  send  delegates, 
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however,  was  a  strong  one,  and  so  unfortunately  the  im- 
petuosity of  Margarot  and  Gerrald  destroyed  all  possibil- 
ity, if  not  all  hope,  of  an  effective  convention  genuinely 
British. 

With  the  collapse  of  the  Edinburgh  undertaking  a  dis- 
tinct cleavage  appeared  in  radical  societies,  for  while  cer- 
tain members  undoubtedly  looked  forward  to  an  armed  in- 
surrection, others  refused  to  abandon  their  old  methods  of 
peaceable  propaganda.  The  wiser  radicals  belonged  to  the 
latter  number,  among  them  Hardy,  the  secretary  of  the 
London  Corresponding  Society,  Place,  Ashfield  and  other 
prominent  members.  They  were  not  only  aware  of  the 
younger  Pitt's  intelligence,  but  also  of  his  determination. 
Pitt  comprehended  clearly  the  problem  which  confronted 
him.  However  possible  moderate  reform  might  have  been 
in  1789  or  1790,  it  was  not  possible  in  1793.  Radicalism, 
if  it  was  not  to  triumph,  must  be  crushed.  Pitt  chose  to 
crush  it,  and  he  did  so  effectively.  Meanwhile  the  irrecon- 
cilables,  underestimating  the  strength  of  the  government, 
continued  to  devise  their  revolutionary  schemes.  Of  neces- 
city,  however,  their  plans  were  discussed  with  the  greatest 
secrecy,  and  history  finds  but  little  to  chronicle. 

Nevertheless,  although  their  theories  may  have  been  chi- 
merical and  quixotic,  their  activities  ill-advised  and  pre- 
mature, the  British  radicals ;  both  opportunists  and  irrecon- 
cilables;  were  rebels,  and  at  times  rebellion  is  justifiable. 
What  though  their  rebellion  was  unsuccessful,  it  was  at 
least  a  premonitory  rumble  of  disaster  to  that  serene  and 
cushioned  security  so  characteristic  of  entrenched  privi- 
lege in  England. 
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INTRODUCTION 

Corporations  as  agencies  of  combination  and  monopoly 
have  long  been  the  subject  of  governmental  regulation. 
Indeed,  in  late  years,  the  so-called  "  anti-trust "  problem 
has  absorbed  the  attention  of  statesmen  and  publicists, 
somewhat  to  the  neglect  of  the  organic  functioning  of  the 
corporation  itself.  Yet  this  is  of  equal  importance  to  the 
welfare  of  the  state.  Burgess  emphasizes  that  a  just  regu- 
lation of  the  internal  affairs  of  corporations  in  order  to 
afford  protection  to  the  various  parties  in  interest  is  es- 
sential to  sound  political  science.  "If  government  does 
not  exercise  such  powers  and  discharge  such  duties,  it  is 
easy  to  see  how,  through  the  device  of  the  corporate  or- 
ganization, the  few  may  despoil  the  many,  and  thus  weaken 
the  basis  of  popular  government,  if  not  of  all  forms  of  gov- 
ernment." ^ 

The  heterogeneous  character  of  our  state  laws  and  the 
absence  of  federal  legislation  on  the  subject,  make  a  com- 
parative study  of  foreign  legislation  in  conjunction  with 
our  own,  both  profitable  and  enlightening.  But  as  each 
country  has  its  own  type  of  corporation,  often  existing 
nowhere  else,  it  is  important  to  limit  the  scope  of  research 
to  a  category  common  to  all. 

We  propose  to  confine  our  investigations  to  those  groups 
of  individuals,  organized  for  profit,  recognized  by  the  state 
as  legal  entities  and  having  a  capital  divided  into  shares,  the 

1 "  Private  Corporations  from  the  Point  of  View  of  Political  Sci- 
ence," in  Political  Science  Quarterly,  1908,  vol.  xiii,  p.  205. 
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holders  of  which  are  liable  to  an  amount  limited  to,  or 
measured  by,  the  capital  contributed. 

A  maze  of  definitions  and  abstract  concepts  has  grown 
up  about  the  legal  nature  of  corporations  and  of  group- 
forms  generally.  Many  of  these  have  been  drawn  from 
prepossessions  in  respect  to  the  nature  of  some  particular 
group-form,  or  class  of  group-forms.  Definitions  do  not 
necessarily  give  definite  impressions.  Frequently  they  ob- 
scure those  concepts  which  may  be  developed  more  natur- 
ally from  an  examination  of  actual  types. 

Theorists  are  frequently  engaged  in  determining  whether 
the  entity  involved  in  the  concept  of  the  corporation  has 
any  real  existence,  or  exists  only  by  dogmatic  fiction.  If 
it  exist  by  fiction  of  the  law  only,  the  corporation  can  have 
no  real  or  "collective"  will,  to  use  Gierke's  phrase,^  separ- 
ate from  that  of  the  individuals  composing  the  corporate 
membership.  The  inquiry  has  given  rise  to  seemingly 
endless  discussion,  to  add  to  which  would  do  as  little  toward 
solving  the  problem  of  establishing  a  just  relationship  be- 
tween the  group  and  the  natural  individuals  who  enter  into 
relations  with  it,  as  did  the  casuistry  of  the  Middle  Ages 
for  the  establishment  of  proper  standards  of  righteous 
action  between  man  and  man.^ 

Professor  Gray  well  points  out  that  there  is  no  differ- 

*  Gierke,  Die  Genossenschaftstheorie  und  die  deutsche  Rechtsprechung, 
p.  637. 

2  Freund,  The  Legal  Nature  of  Corporations,  p.  14:  "Amidst  an  ap- 
parently irreconcilable  conflict  of  theories,  there  is  yet  a  substantial 
consensus  of  opinion  as  to  the  practical  requirements  in  the  legal  treat- 
ment of  corporations.  That  is  to  say,  it  is  generally  agreed  that  the 
law  should  regard  corporations  differently  from  joint  owners;  that 
corporate  rights  and  liabilities  should  be  held  apart  from  individual 
rights  and  liabilities  of  the  members.  It  is  also  generally  agreed  that 
this  object  is  best  accomplished  by  treating  the  corporation,  as  far  as 
possible,  as  a  distinct  person." 
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ence  in  the  practical  results  of  the  one  or  the  other  theory. 
The  actual  wills  by  which  in  fact  the  rights  of  the  cor- 
poration are  exercised,  or  by  which  duties  are  enforced 
upon  it,  are  in  each  case  the  wills  of  persons  designated  in 
accordance  with  the  organization  of  the  corporation  and 
the  positive  law  of  the  state.  Both  the  nature  of  the  duties 
and  the  persons  on  whose  actual  wills  those  duties  are  en- 
forced are  the  same  under  either  theory.^ 

Nor  is  it  of  vital  importance  to  insist  upon  a  sharp  line 
of  demarkation  between  what  may  be  designated  a  corpor- 
ation according  to  modern  views  and  what,  in  legal  effect, 
should  be  classified  under  the  category  of  another  type  of 
group-form.  Classifications  depend  too  largely  upon  par- 
ticular legislative  systems  to  be  closely  adhered  to.  The 
true  subjects  of  historic  and  comparative  investigation,  in 
order  to  attain  practical  results,  must  be  the  capacities  of 
corporate  action,  the  methods  through  which  it  operates 
and  the  rights  and  liabilities  of  individuals  resulting  from 
it.  "  These  are  the  real  questions  of  vital  importance,  the 
decision  of  which  will  not  ordinarily  depend  on  whether 
or  not  an  institution  is  to  be  called  a  corporation,  which, 
indeed,  is  little  more  than  a  question  of  how  far  a  medi- 
eval nomenclature  is  applicable  to  modern  institutions."  ^ 

Each  particular  type  of  group-form  which  has  existed 
from  the  earliest  commercial  periods  to  the  present  day 
was  determined  by  the  life  of  the  community  in  which  it 
was  developed  and  by  the  particular  needs  of  the  time. 
No  type  was  directly  or  spontaneously  conceived,  but  each 
was  gradually  evolved  from  some  previous  form,  or  was 
referable  to  a  precedent  legal  conception. 

It  will  therefore  be  possible  to  trace  the  type  of  the  mod- 

*  Gray,  Nature  and  Sources  of  the  Law,  p.  53. 
'  Taylor,  Private  Corporations,  5th  ed.,  sec.  63. 
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ern  business  corporation  to  its  earliest  beginnings,  to  note 
the  conceptions  to  which  it  owed  its  origin,  to  observe  the 
economic  environment  responsible  for  its  development  and 
thus  to  obtain  a  clearer  and  more  unbiased  view  of  its 
functions  and  mode  of  functioning. 


CHAPTER  I 
Group-forms  and  Corporate  Types  in  x\ncient  Times 

The  concept  of  the  corporation  may  be  ascribed  to  the 
tendency  of  ancient  peoples  to  idealize  into  personality 
groups  of  persons,  or  groups  of  legal  rights  and  obliga- 
tions. The  association  of  persons  into  groups  for  the 
achievement  of  a  common  purpose  is  as  old  as  civilization 
itself.  Modern  authorities  say  that  the  clan,  or  family  in 
the  larger  sense,  constituted  the  earliest  form  of  society 
and  the  beginning  of  the  state.  Original  governments, 
says  Woodrow  Wilson,  ''  had  a  corporate  existence  which 
they  regarded  as  inhering  in  their  blood  and  as  expressed 
in  all  their  daily  relations  with  each  other."  ^  The  life  of 
the  community  thus  grevv'  up  round  the  clan  or  tribe,  and, 
in  dealing  with  other  clans  or  tribes,  the  conception  of  a 
corporate  or  collective  entity  became  essential.^  Later, 
these  groups  confederated  to  form  the  city  and  clans  be- 
came merged  in  the  larger  entity  of  state.^ 

The  growth  of  the  Greek  city-state  effected  a  unity  of 

1  The  State,  sec.  i6. 

'  Muirhead,  Historical  Introduction  to  the  Private  Law  of  Rome,  p. 
6,  note :  "  Recent  writers  are  agreed,  in  the  main,  that  the  gens  was 
originally  just  the  familia  in  the  widest  sense  of  that  term,  or  aggrega- 
tion of  familiac  in  a  narrower  sense.  The  term  *  clan '  is  the  nearest 
equivalent  in  English,  and  suggests  a  correspondence  with  the  Celtic 
and  other  primitive  clans,  and  there  are  many  analogies — for  example, 
as  regards  the  use  of  a  common  name  and  supposed  descent  from  a 
common  ancestor." 

'  Wilson,  op.  cit..  sec.  64, 
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public  action  which  had  not  been  realized  theretofore.  The 
democratic  form  of  government  was  conducive  to  the  crea- 
tion of  organs  composed  of  individuals  acting  in  co-opera- 
tion both  in  the  name  of  and  for  the  common  good  of  the 
state.  The  state  thus  became  idealized  and  its  property 
dealt  with  as  an  aggregate. 

This  idea  became  more  and  more  widely  developed  in  the 
Roman  state,  as  the  economic  transactions  undertaken  in 
its  name  became  more  complicated.  The  state,  or  populus, 
was  deemed  capable  of  entering  into  transactions  with  in- 
dividuals as  though  it  were  itself  an  individual,  with  this 
difference,  however,  that  it  had  certain  rights  and  privi- 
leges which  individuals  did  not  enjoy.  The  sovereignty 
inherent  in  the  state  made  it  the  source  of  all  rights.  Hence 
disputes  growing  out  of  transactions  between  the  state  and 
an  individual  were  not  cognizable  by  the  ordinary  courts, 
but  were  submitted  to  the  administrative  judgment  of  the 
censor.^  So,  too,  the  rule  of  the  inadmissibility  of  direct 
representation,  characteristic  of  the  Roman  system  of  in- 
dividual relations,  was  inapplicable  to  the  state,  for  the  acts 
of  the  state  were  necessarily  those  of  its  officials.  It  could 
not  act  except  through  them. 

The  state  was  originally  the  only  juristic  entity  with 
full  power  to  hold  property  directly.  The  old  private  law 
of  Rome  was  conceived  for  the  individual  citizen  alone  and 
individual  property  was  the  only  property  recognized.  The 
property  which  was  designed  for  the  special  purposes  of 
certain  groups  {collegia,  sodalitates)  had  to  be  formally 
vested  in  one  or  more  individual  members,  and  treated  as 
though  it  were  his  or  their  separate  property.^ 

Sohm  says  that  to  affirm  the  existence  of  juristic  per- 

^  Mitteis,  Romisches  Privatrecht  bis  auf  die  Zeit  Diokletiatis,  i,  p.  348. 
'  Sohm-Ledlie,  The  Institutes,  sec.  2>7- 
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sons  is  to  affirm  the  existence  of  a  particular  kind  of  prop- 
erty, social  property,  or  property  appropriated  to  the  pur- 
poses of  a  particular  society  or  community.^  Accordingly, 
Roman  law  treated  state  property  as  social  or  public 
property  {res  publicae),  ancillary  to  the  purposes  for  which 
the  state  itself  existed  and  not  subject  to  the  rules  of  ordi- 
nary proprietary  transactions  {extra  commercium). 

The  intimate  affairs  of  the  town  communities,  however, 
were  necessarily  conducted  in  a  manner  more  nearly  ap- 
proaching private  transactions.  The  simile  so  often  em- 
ployed to-day  between  municipal  government  and  private 
business  held  good  in  early  periods  as  well.  The  munici- 
piiim  thus  appeared  to  be  the  first  to  rank  in  law  with  the 
cives,  capable  of  private  rights  and  duties.^ 

Later,  the  treasury  of  the  state,  or  fisciis,  also  became 
segreegatd  into  an  aggregate  of  rights  and  obligations, 
separate  and  apart  from  its  actual  property.  This  also  was 
invested  with  an  ideal  or  juristic  personality,  by  a  system 
of  reasoning  which  Savigny  has  designated  as  a  "  sort  of 
artificial  reflection  drawn  from  within."  ^ 

When  we  recall  that  the  government  of  the  early  Graeco- 
Roman  period  was  centered  in  the  city,  it  is  clear  how  easily 
the  idealization  of  the  popular  will  represented  in  the  state 
came  to  be  applied,  though  in  modified  form,  to  the  mu- 
nicipalities as  well,  even  after  they  had  lost  their  com- 
plete autonomy.  The  government  of  Italy,  from  the  be- 
ginning of  Roman  supremacy,  centered  about  a  large  num- 
ber of  provincial  towns.  These  originally  constituted  in- 
dependent states  and  when  brought  under  subjection  were 
still  treated,  in  a  measure,  as  autonomous  communities. 

1  Sohm-Ledlie,  The  Institutes,  sec.  37. 

^Ibid.,  sec.  37,  p.  199. 

*  System  des  heutigen  romischen  Rechts,  bk.  ii,  sec  87. 
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They  thus  retained  their  character  of  juristic  entities,  with 
this  modification,  however,  that,  being  dependent  upon 
Rome,  they  were  subjected  to  the  law  and  under  the  juris- 
diction of  the  civil  courts. 

It  is  not  surprising  to  find  a  well  developed  corporate 
theory  of  the  town  in  the  Republican  period,  for  the  aggre- 
gate group-form  was  typical  even  of  the  primitive  com- 
munity. There  is  much  to  be  said  in  favor  of  the  belief 
that  at  one  period  all  property  rights  were  traceable  to 
the  community,  or  at  least  "  to  larger  'societies  composed 
on  the  patriarchal  model."  ^  The  internal  arrangement  of 
the  group  was  a  matter  of  prime  importance;  the  relation 
of  the  individual  to  the  group  became  a  fixed  status,  which 
(in  certain  communities  at  least)  might  be  sold  like  a  share 
of  stock,  the  purchaser  succeeding  to  the  liabilities  which 
the  vendor  had  incurred  toward  the  aggregate  group.^  In 
this  manner,  the  community  departed  from  its  original 
character  as  a  union  of  kinsmen  and  became  a  group  of 
individuals,  only  nominally  united  by  blood,  but  in  fact 
united  by  their  common  interest  in  an  undivided  state  of 
property.® 

Later,  the  legal  separation  of  persons  constituting  mem- 
bers of  the  community  from  the  concept  of  the  community 

1  Maine,  Anciejit  Law,  chap.  8,  p.  260.  There  seems  to  be  a  differ- 
ence of  opinion  as  to  the  precise  period  wherein  the  concept  of  juristic 
personahty  arose.  Maine  seems  to  think  that  it  existed  in  some  form 
in  very  early  communities,  whereas  Sohm  is  of  the  opinion  that  it  was 
"the*  product  of  a  very  advanced  age  of  legal  development."  Sohm- 
Ledlie,  The  Institutes,  sec.  37. 

2  Maine,  op.  cit.,  p.  257. 

3  Ibid.,  p.  256.  "  No  institution  of  the  primitive  world  is  likely  to 
have  been  preserved  to  our  day,  unless  it  has  acquired  an  elasticity 
foreign  to  its  original  nature  through  some  vivifying  legal  fiction.  The 
village  community  then  is  not  necessarily  an  assemblage  of  blood  rela- 
tions, but  it  is  either  such  an  assemblage  or  a  body  of  co-proprietors 
formed  on  the  model  of  an  association  of  kinsmen." 
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as  a  whole  approached  completeness.  Even  the  sum  of 
its  members  could  not,  by  their  joint  acts,  bind  the  whole, 
unless  the  act  could  be  said  to  have  been  that  of  its  official 
organs.^ 

The  logical  reasoning  of  the  Roman  jurists  carried  the 
idea  of  separate  entity  to  conclusions  from  which  modern 
law  has  gradually  drawn  away.  The  community  was 
strictly  an  impersonal  subject  of  rights  and  an  impersonal 
object  of  duties.  It  could  not  be  held  to  liabilities  result- 
ing from  guilty  intent,  because  an  artificially  created  entity 
could  not,  under  Roman  principles,  be  capable  of  guilt, 
much  less  of  evil  intent.  A  municipal  community  could 
therefore  not  be  held  liable  in  tort  by  the  actio  doli,  though 
the  individual  officials  {e.  g.  decurions)  might  be  per- 
sonally liable  even  though  they  had  acted  in  the  name  of  the 
community.^  In  the  very  book  in  which  Ulpian  expounds 
the  entity  idea  in  respect  of  public  corporations,  excluding 
them  from  a  possible  liability  for  fraud,  he  asserts  a  right 
of  action  directly  against  the  official,  irrespective  of  the 
fact  that  the  nominal  defendant  might  be  a  populus,  curia, 
collegium,  or  cor  pus}  If  the  community  had  been  enriched, 
it  was  compelled,  of  course  to  restore  that  which  it  had  un- 
lawfully received.* 

We  have  observed  that  the  organized  bodies  of  society, 
the  state  and  the  municipality,  were  conceived  in  the  light 
of  separate  economic  establishments  for  convenience  in  a 
larger  sense;  in  other  words,  that  they  might  more  com- 

^  Mitteis,  Romisches  Privatrecht,  sec.  18,  p.  341. 

2  Savigny,  System,  bk.  ii,  chap,  ii,  sec.  95,  citing  Dig.,  iv,  3,  15,  sec.  i. 

•  Dig.,  iv,  2,  9,  §  I.  A  law  of  Majorian  forbids  judgment  to  be  taken 
against  a  curia  as  an  entity;  it  may  only  be  taken  against  its  guilty 
individual  members.  Nov.  Maj.  Tit.,  7,  cited  in  Savingy,  op.  cit.,  sec. 
95. 

*  Savigny,  op.  cit.,  bk.  ii,  ch.  ii,  sec.  95,  citing  Dig.,  iv,  3,  15,  sec.  i. 


22  THE  LAW  OF  CORPORATIONS  [284 

pletely  fulfill  their  functions.  "  It  was  to  enable  the  com- 
munity as  a  whole  to  take  part  in  the  economic  life  of  the 
nation  on  the  same  terms  as  the  individual."  ^  With  this 
development,  other  forms  of  social  property  made  their 
appearance,  to  which  the  peculiar  nature  of  the  pagan  re- 
ligion was  conducive.  In  a  system  requiring  numerous 
temples,  each  under  the  temporal  control  of  different 
bodies  or  colleges  of  priests,  the  segregation  of  proprietary 
rights  was  inevitable.^ 

A  further  consolidation  of  property  rights  resulted  from 
the  peculiar  method  which  the  Roman  state  had  adopted, 
similar  to  Greek  and  probably  also  Egyptian  practise,  in 
the  collection  of  its  ordinary  revenues.^  The  state  did 
not  act  directly  in  the  collection  of  its  taxes;  until  com- 
paratively late  in  the  Imperial  period,  it  farmed  them  out, 
by  various  franchises,  according  to  locality  and  the  nature 
of  the  tax.*  This  franchise  continued  only  for  a  fixed 
period,  usually  for  a  year.  Although  the  historical  data  are 
incomplete,  it  seems  that  the  importance  of  the  undertak- 
ing and  the  degree  of  responsibility  demanded  from  those 
who  applied  for  the  franchise  made  some  form  of  combi- 
nation essential.  But  as  the  state  always  insisted  upon 
dealing  with  a  single  individual,  probably  for  the  sake  of 

1  Sohm-Ledlie,  op.  cit.,  sec.  2)7,  P-  205  note. 

*  As  an  illustration  of  the  extent  to  which  this  segregation  proceeded, 
it  is  interesting  to  recall  that  as  late  as  the  early  Roman  Empire,  a 
legacy  to  the  temple  of  Diana  was  a  legacy  to  Diana;  and  to  escape 
the  incapacity  of  celibacy  introduced  by  the  Lex  Papia  et  Poppaea, 
Diana  had  to  receive  formally  the  jus  liberorum.  Ihering,  Scherz  und 
Ernst  in  der  Jurisprudent  (4th  ed.),  p.  113. 

'  For  the  origin  and  early  development  of  this  institution  among  the 
Greeks  and  Egyptians,  see  Bockh-Fraenkel,  Die  Staatshaushaltung  der 
Athener;  Lumbroso,  Recherches  sur  I'economie  politique  de  I'Egypte 
sous  les  Lagides,  cited  Lehmann,  op.  cit.,  p.  6  note. 

*  Kniep,  Societas  publicanorum,  p.  90. 
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simplicity  and  a  greater  concentration  of  responsibility,  the 
group  formation  was  employed  only  in  the  execution  of  the 
enterprise  and  the  division  of  the  profit  (or  loss).  It  did 
not  function  in  transactions  with  the  state  itself. 

The  chief  publican,  or  manceps  (sometimes  called  auctor 
emptionis)  thus  organized  his  enterprise  into  a  joint  asso- 
ciation (societas  piihlicanornm)  for  the  purpose  of  raising 
capital  in  sufficiently  large  amount  to  guarantee  his  success 
in  bidding  for  the  franchise.  For  the  capital  advanced, 
his  associate  capitalists  became  partners  {socii,  fisrixovrec) 
according  to  agreement.^  The  Roman  state  recognized  the 
manceps  alone,  not  the  partners  who  had  furnished  the 
whole  or  a  part  of  the  capital,  though  it  doubtless  had 
notice  of  their  existence  by  a  system  of  registration.  If 
one  of  the  partners  was  guilty  of  a  wrong  in  the  exercise 
of  the  delegated  function  of  gathering  the  taxes,  all  of  the 
partners  were  equally  liable  and  there  was  no  restriction  of 
liability  to  the  amount  of  the  capital  contributed.^  The 
relations  inter  se  differed  from  that  of  the  usual  partner- 
ship in  certain  elements  tending  to  weaken  the  importance 
of  personality,  though  by  no  means  entirely  eliminating  it. 
The  liability  of  the  partners  was  not  limited  except  inter  se, 
pursuant  to  their  agreement  with  the  manceps,  but  the 
capital,  even  though  a  fixed  sum,  probably  did  not  consist  of 
assignable  shares.  The  death  of  one  of  the  partners  did  not 
effect  a  termination  of  the  relation,  provided  it  were  origi- 
nally agreed  that  the  heir  might  be  substituted  in  place  of 
the  deceased.  Even  if  there  were  no  precedent  agree- 
ment, the  substitution  might  be  made  if  the  heir  was  not 
personally  unacceptable  to  the  survivors.'     Differing  from 

*  Kniep,  Societas  publicatiorum,  p.  240;  Lehniann.  Das  Recht  der  Akti- 
engesellschaften,  i,  p.  6. 

'  Dig.,  xxxix,  4,  6. 

•  Lehmann,  op.  cit.,  p.  15. 
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the  customary  partnership,  the  fund  was  deemed  a  perma- 
nent one,  without  right  of  division  until  the  completion  of 
the  enterprise.^  Thus  if  the  heir  was  not  admitted,  he  had 
no  right  to  an  immediate  accounting  but  was  compelled  to 
take  his  chances  with  the  enterprise  until  the  termination 
of  the  franchise  period.^ 

We  see  a  tendency  then,  even  in  this  primitive  form  of 
association,  to  provide  a  method  of  succeeding  to  the  rela- 
tions of  the  member  to  the  group,  without  disturbing  the 
continuity  of  function  of  the  group  itself.  The  develop- 
ment of  the  Roman  law  of  private  property  was  essen- 
tially utilitarian  and  variations  from  its  established  rules 
were  usually  made  only  after  long  periods  of  contrary 
practise.  "  Originally,  it  was  neither  capable  nor  desirous 
of  supplying  the  law  for  any  other  proprietary  relations 
but  those  of  private  persons  in  the  strictest  sense  of  the 
term,  i.  e.  individual  persons."  ^  The  demands  of  these 
huge  aggregations  of  private  capital  for  the  purpose  of 
farming  the  revenues,  however,  gradually  introduced  var- 
iations from  the  partnership  form  of  association;  but  these 
did  not  go  beyond  the  necessity  of  each  case.  There  was 
no  need  for  a  corporate  name,  because  the  manceps  was 
the  responsible  head  of  the  organization  and  the  contractual 
relations  of  the  state  existed  only  with  him. 

The  law  of  Rome,  both  in  the  late  Republican  period  and 
in  the  Empire,  recognized  no  freedom  of  association  and 
was  opposed  to  all  societies  on  principle.*    Authorized  pri- 

^  Kniep,  op.  dt.,  p.  254;  Lehmann,  op.  cit.,  p.  14.  Like  municipal  com- 
munities, the  societas  publicanorum  enjoyed  the  right  of  direct  repre- 
sentation through  a  syndicus,  or  actor,  denied,  in  the  Roman  system 
generally,  to  private  individuals.     Kniep,  p.  250. 

2  Lehmann,  i,  p.  14,  citing  Dig.,  xvii,  2,  59,  and  Dig.,  xvii,  2,  63,  §  8. 
'  Sohm-Ledlie,  The  Institutes,  p.  201. 
*Mommsen,  Staatsrecht,  vol.  ii,  pp.  886  et  seq. 
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vate  societies  were  compared  to  the  corporations  of  public 
law — ad  exemphim  rcipuhlicac  ^ — and  permitted  to  hold 
property  like  municipal  communities.  This  applied  to  the 
benefit  and  burial  clubs  as  well  as  to  the  numerous  asso- 
ciations {collegia)  of  tradesmen  and  artisans,  member- 
ship in  which,  though  originally  voluntary,  had  become 
compulsory  in  the  fourth  century.  They  had  their  own 
regulations  and  officers;  also  a  capital  fund  from  which 
the  income  was  distributed  (emohimentum)  but  from  the 
body  of  which  (area)  nothing  could  be  taken.^ 

All  public  corporations  were  ipso  faeto  recognized  in  law 
under  the  Empire  and  their  legal  personality  followed  as 
an  incident.^ 

The  idea  of  the  separate  entity  of  the  group  was  essen- 
tially a  development  for  the  convenience  of  social  order 
within  a  community.  The  requirements  of  the  municipium 
and  of  the  peculiar  form  of  local  government  which  was 
prevalent  toward  the  end  of  the  Republic,  demanded  a 
segregation  of  the  property  of  the  community  from  that 
greater  aggregate  of  public  property  which  belonged  to  the 
dominant  Roman  state  as  a  whole.  The  gradual  identifi- 
cation of  certain  public  property  with  the  community  to 
the  use  of  which  the  particular  property  was  subservient, 
created  a  set  of  rights  and  duties  of  the  local  government 
with  relation  to  that  property.  The  entity  idea  was  thus 
developed  as  one  of  the  instrumentalities  of  government 

^  Sohm-Ledlie,  pp.  202-4,  209,  citing  Dig.,  iii,  4,  i,  sec.  i.  Thus  a 
societas  publicanoriun  [rectigalittm  puhlicanorum  socii]  might  be  con- 
firmed in  its  corporate  existence  by  senatorial  decree.  Kniep,  op.  cit., 
p.  241. 

-  Brown,  "  State  Control  of  Industry  in  the  Fourth  Century,"  in 
Pol.  Sci.  Quar.,  ii,  p.  494;  Liebenam,  Zur  Geschichte  und  Organisation 
des  romischen   Vereinswesen   (1890),  passim. 

•  Sohm-Ledlie,  op.  cit.,  p.  209. 
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and  as  a  more  convenient  juristic  method  for  rendering 
precise  the  respective  rights  and  duties  existing  between 
the  community  and  the  individual.  The  Empire  saw  its 
adoption  into  settled  law.  It  was  not  consciously  evolved 
in  order  to  create  new  subjects  capable  of  private  owner- 
ship. 

Writers  often  fail  to  emphasize  this  distinguishing 
feature  of  the  Roman  concept  of  the  corporation.  Some 
have  even  ventured  the  assertion  that  "  the  Roman  cor- 
poration was  much  the  same  as  the  corporation  of  modern 
times."  ^  If  the  statement  had  been  restricted  to  municipal 
and  quasi-public  corporations,  it  would  have  been  more 
easily  defensible.  In  regard  to  these,  it  may  be  said  that 
the  emphasis  which  the  Roman  law  placed  upon  individual 
rights  as  opposed  to  the  communism  of  the  Teuton  tribes, 
was  the  very  force  which  so  completely  developed  the 
entity  idea.  The  property  of  the  corporation  became  col- 
lective property,  not  only  distinct  from  that  of  its  mem- 
bers, but  property  in  which  the  members  had  no  direct 
ownership,  divided  or  undivided.  Their  interests  were  in 
personam  the  corporation  itself.  Under  the  Roman  devel- 
opment of  group-forms,  "  the  rights  and  liabilities  of  a 
corporation  were  not  the  rights  and  liabilities  of  the  sum 
total  of  its  individual  members,  but  exclusively  the  rights 
and  liabilities  of  the  collective  whole  of  its  members,  that 
is,  of  the  corporation  as  such."  ^ 

The  entity  idea  has  too  often  been  held  responsible  for 
the  origin  and  growth  of  incidents  of  the  group- form  of 
private  enterprise  which  really  are  not  at  all  necessary,  nor 
historically  referable  thereto.  Chief  among  these  incident.^ 
of  the  modern  group-form  is  the  exemption  or  limitation 

1  Cook,  On  Corporations  (6th  ed.),  p.  4,  sec.  i. 

2  Sohm-Ledlie,  op.  cit.,  p.  200. 
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of  the  liability  of  the  members  for  acts  of  the  group.  The 
separation  of  personality  results  in  a  capacity  to  have  separ- 
ate rights  and  to  protect  them  by  legal  action  {ester  en 
justice) ;  to  have  separate  duties  and  to  be  subjected  sep- 
arately to  the  remedial  procedure  of  the  law.  It  does  not 
necessarily  or  logically  follow  that  the  members  should  be 
absolved  from  responsibility  for  the  acts  of  the  group-per- 
sonality. The  wall  of  the  group-personality  represents  the 
collective  will  of  the  members  composing  the  group.  It 
makes  no  difference  whether  we  accept  one  or  the  other 
theory  of  the  group-personality  under  the  dispute  already 
alluded  to.  It  is  immaterial  whether  we  follow  the  opin- 
ion of  civilians,  such  as  Ihering  ^  and  Windscheid,^  who 
contend  that  the  sole  subjects  of  group  rights  are  the  mem- 
bers and  that  the  personality  is  fictitious,  or  the  view  of  the 
Germanists,  as  represented  in  the  writings  of  Gierke  ^  and 
Zitelmann,*  that  the  personality  is  real.  In  either  event, 
the  members  have  chosen  to  merge  their  wills  into  the  col- 
lective will  of  the  group.  Collectively  they  have  consti- 
tuted the  constitutional  organ  of  the  group  as  a  mandatary 
implied  in  law  to  act  in  their  behalf.^ 

It  is  often  urged  that  even  in  the  Roman  law  this  ex- 

*  Geist  des  romischen  Rechts,  vol.  3,  p.  343. 

^  Pandekten,  vol.  i,  sec.  49,  p.  122;  sec.  57,  p.  139. 
'  Die  Genossenschaftstheorie,  p.  5  et  seq.    See  also  Stammler,  Theorie 
der  Rechtszmssenschaft  (1911),  p.  356. 

*  Begriff  und  Wesen  der  sog.  juristichen  Person,  sec.  13,  p.  53. 

^  Davis,  Corporations,  their  Origin  and  Development,  p.  25,  says : 
"The  fact  that  the  common  group-will  may  not  coincide  completely 
with  the  will  of  any  one  memher  ought  not  to  exempt  the  members 
from  responsibility  for  the  effects  of  its  execution."  Klingmiiller,  Die 
Haftung  fUr  die  Vereinsorgane,  in  Leonhard's  Studien  zur  Erlduterung 
des  biirgerlichen  Rechts,  1900,  pp.  22-23,  inclines  to  the  Romanistic 
view.  He  refers  the  capacity  of  the  corporation  to  act  and  to  be  made 
responsible  for  its  acts  to  the  will  of  the  legislator. 


28  THE  LAW  OF  CORPORATIONS  [ogo 

emption  was  recognized.  If  anything  is  owed  to  the 
group,  it  is  not  owed  to  the  members  individually;  nor 
do  they  owe  w^hat  it  owes.  Si  quid  universitati  dehetur, 
singulis  non  dcbetiir,  nee  quod  debet  iiniversitas  singidi 
debeiit.^  This  passage  is  often  relied  upon  to  prove  tliat 
the  Romans  had  already  recognized  a  limited  liability  as 
incidental  to  the  group- form.^  We  have  observed  that 
this  was  applicable  only  to  public  corporations  and  to 
those  beneficial  groups,  usually  of  pious  or  eleemosynary 
character,  assimilated  to  that  class  by  a  lex  specialist  Even 
in  this  class,  the  relation  of  the  group  to  its  members 
empowered  it  to  compel  them  to  contribute  sufficient 
funds  to  enable  it  to  meet  its  obligations.*  A  num.ber  of 
writers  have  pointed  out  that  there  was  no  need  for  a 
commercial  device  with  limited  liability  because  trade  was 
conducted  by  the  slaves  and  the  Roman  law  of  pecidiinn 
permitted  the  master  to  participate  in  profits  without  risk- 
ing more  than  the  capital  embarked  in  the  enterprise.^ 

We  have  seen  then  that  group-forms,  as  the  subjects  of 
legal  rights  and  the  objects  of  legal  obligations,  had  their 
origin  in  the  functioning  of  governmental  authority  in  early 
communities.     The  economic  needs  of  the  clan  or  tribe, 

1  Dig.,  iii,  4,  7,  §  i. 

,'^  See  for  example  Taylor,  op.  cit.,  p.  2;  Davis,  op.  cit.,  i,  p.  26;  ii, 
p.  221. 

'  See  Sohm-Ledlie,  pp.  209-210,  citing  Dig.,  iii,  4,  i,  and  Dig.,  xxxiv, 
5,  20. 

*  Savigny,  System  des  heutigen  romischen  Rechts,  bk.  ii,  chap,  ii, 
sec.  92. 

^  Renaiid,  Das  Rccht  der  Aktiengesellschaft,  p.  8 ;  Pick,  "  Ueber  Be- 
griff  und  Geschichte  der  Aktiengesellschaften,"  in  Zeitschrift  fUr  das 
gesamte  Handelsrecht,  v,  pp.  i,  31 ;  Deitzel,  ihid.,  ii,  pp.  i,  10.  See 
also  Buckland,  The  Roman  Law  of  Slavery,  p.  22,2-  It  must  be  re- 
membered, however,  that  the  liability  of  the  master  was  much  ex- 
tended by  the  praetorian  actiones  exercitoria,  institutoria,  and  quasi 
institutoria.    Ibid.,  pp.  169,  174. 
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and  later,  of  the  city-state,  demanded  a  segregation  of  prop- 
erty which  gradually  led  to  a  segregation  of  the  rights  and 
obligations  with  reference  to  that  property.  In  no  sense 
did  the  group-form  originate  in  the  necessities  of  private 
commercial  initiative:  it  was  developed  from  the  agencies 
called  into  existence  for  the  more  convenient  exercise  of 
the  political  and  religious  functions  of  the  state.  The  con- 
solidation of  municipal  and  sacral  property  and  rights  was 
followed  by  consolidations  of  property  and  rights  of  the 
state  as  a  whole,  in  the  exercise  of  specific  functions. 

The  consolidation  of  the  rights  and  obligations  of 
groups  of  private  individuals  with  a  separate  legal  en- 
tity was  recognized  only  in  conjunction  with  the  ex- 
ercise of  public  functions,  though  these,  it  is  true,  be- 
came interpreted  in  a  somewhat  extended  sense.  But 
the  entity  was  co-extensive  only  with  the  public  pur- 
pose which  it  subserved.  Even  the  group  form  most 
nearly  approaching  the  modern  corporation,  though  a  re- 
sult of  private  enterprise  and  subservient  to  private  inter- 
ests, was  permitted  because  it  was,  at  the  time,  the  most 
convenient  method  of  collecting  state  revenues.  It  bore 
the  character  of  an  economic,  rather  than  a  legal  entity. 
Persons  alone  were  the  subjects  of  rights  under  Roman 
law.  The  right  of  association  was  denied  for  reasons  of 
public  policy.  Even  Gains  does  not  mention  legal  or  juris- 
tic persons  in  his  classification.^  He  recognizes  their  ex- 
istence for  specific  purposes  merely.  The  great  significance 
of  the  Roman  period  lies  in  the  fact  that  the  forms  which 
had  developed  in  satisfying  the  economic  needs  of  state 
action  and  which  were  tolerated,  though  not  recognized  in 
law,  were  found  readily  adaptable  to  the  operations  of 
private  initiative  in  later  periods  when,  under  greatly  varied 
forms,  they  became  crystallized  into  complete  legal  entities. 

^  Dig.,  xlvi,  i    22;  "  pcrsonac  zice  fiiugHnr." 


CHAPTER  II 

Group-forms  and  Corporate  Types  in  the  Middle 

Ages 

The  growth  of  association  types  was  stimulated  by  the 
encouragement  given  to  corporate  organizations  by  the 
church.  The  independence  of  the  Roman  temples,  supply- 
ing the  motive  for  separate  entity  during  the  pagan  period, 
was  now  supplanted  by  the  independence  of  monastic  es- 
tablishmicnts,  each  leading  a  life  complete  in  itself  within 
the  walls  of  the  cloister.  The  internal  regulation  of  the 
monastery  as  decreed  by  St.  Benedict  in  529  gave  organi- 
zation and  permanence  to  the  corporate  idea.  Each  mon- 
astery was  a  unit  and  the  property  of  all  of  its  members 
was  held  in  common.^  Even  the  church  itself  was  incap- 
able of  absorbing  them.  "  As  often  happens  in  the  devel- 
opment of  corporate  life,  the  superior  organization  of 
society  proved  unable  to  absorb  into  its  own  structure  the 
inferior  corporate  life  it  had  called  into  being;  it  had  to  be 
content  with  annexing  the  subordinate  structure."  ^  In- 
deed, with'  the  spread  of  the  monastic  principle,  the  church 
organization  itself  disintegrated  into  corporate  units,  so 
that  cathedral  and  collegiate  chapters  also  became  subject 
to  the  canon  rule  of  common  life. 

The  canon  law  developed  co-extensively  with  the  influ- 
ence of  the  church.  It  constituted,  as  it  were,  an  advance 
guard  of  that  later  invasion  of  Roman  jurisprudence  which 

^  Davis,  op.  cit.,  pp.  50-51. 
2  Ibid.,  p.  56. 
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culminated  in  the  peaceful  conquest  known  as  the  "  Recep- 
tion." The  church  applied  the  Roman  law  in  its  own 
courts,  modified  in  accordance  with  ecclesiastical  conscience, 
long  before  the  acceptance  of  the  Justinian  law  books  in 
the  secular  courts/  Accordingly,  the  corporate  organiza- 
tions of  the  church  and  the  charitable  entities  developed 
from  the  piae  causae  of  the  Roman  system  were  well  recog- 
nized by  European  society  before  the  final  period  of  the 
reception  in  the  sixteenth  century  had  been  reached.  The 
Roman  conceptions  of  legal  entity  were  thus  readily  ap- 
plied to  secular  institutions.  Vinogradoff  says  that  the 
reception  (in  France)  did  "  not  start  with  the  acceptance 
of  an  external  authority  from  which  all  changes  in  detail 
should  be  derived,  but  from  a  kind  of  struggle  for  exist- 
ence between  the  concrete  rules  and  institutions  of  German 
and  of  Roman  origin."  " 

The  destruction  of  Rome  and  the  infusion  into  European 
society  of  unorganized  Germanic  elements  called  into  ex- 
istence a  number  of  group  types  which  served  the  imme- 
diate social  and  economic  demands  of  the  times.  These 
must  not  be  regarded  as  prototypes  of  corporate  organiza- 
tion in  the  modern  sense,  for  they  neither  possessed  a  com- 
mon fund  nor  were  they  devoted  to  a  definite  enterprise 
for  profit.  To  this  class  belong  the  guilds  and  other  in- 
dustrial societies,  the  objects  of  which  were  general  welfare, 
regulation  of  prices,  monopolization  of  particular  vocations 
and  the  like.  They  were  not  antecedent  corporate  types, 
but  developed  concurrently.  Sometimes,  devices  for  the 
participation  of  profits  formed  part  of  the  group-plan,  and 
thus  their  experience  influenced  the  development  of  more 
distinctly  corporate  types.     On  the  Continent,  as  in  Eng- 

*  Sohm-Ledlie,  op.  cit.,  pp.  143-144. 

'  Roman  Law  in  Medieval  Europe  (1909),  p.  65. 
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land,  the  same  bond  of  common  personal  interest  formed 
the  basis  of  membership  in  the  union.  Cultivation  of  the 
land  was  often  carried  on  within  definite  areas  by  agrarian 
associations  (Mark-Genossenschaften;  Real-Genossenschaf- 
ten)  so  as  to  control  production  and  consumption  in  the 
interest  of  the  community. 

At  times,  however,  economic  interests  triumphed  over 
social  and  communal  considerations.  This  produced  a  type 
no  longer  identical  with  the  guild,  though  but  slightly  ap- 
proaching corporate  forms.  Troplong  ^  recounts  that,  as 
early  as  the  twelfth  century,  certain  mills  in  southern 
France  had  been  transferred  to  associations  of  ''  pariers/' 
or  equal  owners.  The  mill  was  divided  into  shares  of  equal 
value  called  "  nchaux/'  or  '' saches''  (sacks),  originally 
measures  of  capacity.  These  terms  were  probably  first 
used  to  denote  the  approximate  income  of  a  share.  The 
organization  was  managed  by  a  syndic,  a  number  of  direc- 
tors and  a  treasurer,  elected  by  the  pariers  in  general  meet- 
ing. Troplong  considers  the  tichaux  equivalent  to  shares 
of  stock,  an  opinion  which  he  finds  justifiable  in  view  of 
the  fact  that  similar  mill  associations  exist  to-day  in  the 
same  part  of  France  with  shares  properly  so-called.  But 
there  is  no  evidence  that,  in  their  original  form,  the  liability 
of  the  shareholders  was  limited.  Similar  associations  ex- 
isted in  the  neighborhood  of  Cologne  and,  as  to  these, 
Gierke  has  pointed  out  that  the  assignability  of  the  partes 
was  not  inconsistent  with  a  liability  to  pay  assessments.^ 

An  interesting  stage  in  the  development  of  the  concept 
of  a  common  capital  is  to  be  found  in  the  operative  asso- 
ciations   (Gewerkschaften)   of  the  twelfth  and  thirteenth 

^  Commentaire  du  contrat   de  societe,  p.  xxviii,   cited  by  Lehmaiin, 
op.  cit.,  i,  p.  22. 
2  Genossenschaftsrecht,  i,  pp.  968-971. 
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centuries.  Here  again  the  primal  consideration  was  per- 
sonal. In  fact,  originally,  the  enterprise  was  divided  into 
parts,  of  which  each  member  undertook  to  operate  one  or 
more  without  central  control  and  in  separate  ownership. 
The  association  had  merely  a  privilege  of  purchase  upon 
the  withdrawal  of  a  member,  doubtless  as  an  insurance  of 
the  personal  bond  to  which  we  have  drawn  attention. 
Where  co-ordinate  management  was  essential,  as  in  the 
operation  of  mines,  the  central  organs  undertook  to  engage 
laborers  and  incur  expenses  generally,  which  were  met  by 
levies  {Samkost,  expensa)  on  the  members.  In  this  way, 
the  idea  of  separate  ownership  gradually  disappeared  in 
favor  of  ownership  by  the  members  jointly,  leaving  a  right 
of  participation  only.  With  this  growth  of  the  capitalistic 
idea,  the  parts,  no  longer  tangible,  soon  increased  by  divi- 
sion into  smaller  and  smaller  shares  (Kuxe).  These  were 
measures  of  voting  rights,  of  profits  and  of  the  duty  to  pay 
assessments ;  as  a  result,  they  came  to  have  a  variable  value 
per  unit.  In  case  of  transfer  of  the  shares,  all  further  levies 
went  against  the  new  owner,  but  those  already  matured 
were  personal  obligations,  to  be  met  on  pain  of  forfeiture 
of  the  share  in  favor  of  the  association,  or  in  favor  of  the 
person  who  had  advanced  the  assessment.^ 

One  would  have  surmised  that  a  type  so  closely  resem- 
bling a  corporation  in  many  of  its  outward  features  would 
have  advanced  to  the  final  stage  of  participation,  conceived 
as  a  chose  in  action  or  movable  property  right.  This  was 
never  realized,  doubtless  because  the  enterprise  was  re- 
stricted to  a  definite  physical  object;  so  that  it  was  not  im- 
possible to  conceive  of  a  small  undivided  right  in  the  par- 
ticular property  which  constituted  its  capital. 

^  Opet,  "  Das  Gewerkschaftsrecht  nach  den  deutschen  Bergrechts- 
quellen  des  Mittelalters."  in  Zeitschrift  fiir  Bergrecht,  vol.  34;  cited  in 
Lehmann,  op.  cit.,  pp.  24-25. 
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The  mill  and  mine  operators'  associations  were  devices 
largely,  if  not  primarily,  designed  to  limit  the  liability  of 
members  to  the  capital  embarked.  They  were  probably 
among  the  earliest  instances  of  aggregations  working  upon 
this  plan,  a  result  to  which  the  disappearance  of  slavery 
may  have  contributed.  On  the  other  hand,  personal  quali- 
fication was  still  the  basis  of  membership  and  there  were 
no  external  legal  guarantees  for  the  protection  of  the  in- 
terests of  the  individual  member  as  against  the  union. 
Indeed,  these  incidents  were  closely  related;  for  member- 
ship was  the  result  of  connection  with  the  craft,  so  that  the 
members  had  full  knowledge  of,  if  not  actual  participation 
in,  the  enterprise  itself. 

It  cannot  be  said  that  either  of  these  was  the  immediate 
forerunner  of  clearly  corporate  types.  Indeed,  the  chain 
of  development  was  not  at  all  continuous.  Early  corpor- 
ations were  the  results  of  many  antecedent  trade  devices 
developing  concurrently  in  accordance  with  the  particular 
group-form  which  each  occupation  or  trade  tended  to  as- 
sume. 

The  maritime  partnership  of  this  period  (societas 
navalis)  presents  an  example  of  a  near-corporate  organiza- 
tion. The  ship  itself  constituted  the  capital,  divided  into 
partes  owned  by  partionarii.  The  parts  or  shares  were 
assignable,  but  often  subject  to  a  privilege  or  option  of 
first  purchase  by  the  co-partionarii.  Routine  matters  were 
determined  by  the  majority,  and  liability  was  limited  as 
against  third  parties  to  the  interest  of  the  partners  in  the 
ship  ("  tot  ho  paga  la  nan  ").  Assessments  could  be  levied 
against  the  various  owners  of  the  partes,  but  any  owner 
could  escape  further  liability  by  abandoning  his  interest.^ 

A  most  interesting  development  from  these  maritime  as- 

^  Goldschmidt,  Universalgeschichte  des  Handelsrecht  (1891),  p.  340; 
Lehmann,  op.  cit.,  i,  p.  28. 
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sociations  was  the  colonna,  the  organization  of  which  is 
described  by  the  tables  of  Amalfi.^  The  colonna  originally 
represented  a  maritime  association  in  which  the  crew 
(naufae)  were  also  partners.  In  the  group-form  of  the 
Amalfi  tables,  these  two  classes  united  with  a  third,  the 
members  of  which  contributed  capital  in  wares  and  money 
— so  that  the  shipowners,  crew,  and  contributors  all  became 
interested  in  the  entire  enterprise  (una  massa  et  iiniim  cor- 
pus) and  received  a  new  general  designation,  "  compagni/' 
later,  "  colonnistV 

Renaud  sees  in  this  a  combination  of  the  usual  maritime 
association  with  the  conunenda.  This  was  a  form  of  un- 
disclosed agency  by  which  the  agent,  entrusted  with  money 
or  wares  for  speculation  by  one  or  many  principals  {com- 
mcndatorcs),  w-as  alone  responsible  as  against  third  parties. 
Both  institutions  suffered  a  change,  for  the  contributors 
of  the  wares  or  money  presently  became  active  members 
of  the  colonna  J  had  a  voice  in  its  management,  shared  pro- 
portionately in  the  profits  of  the  whole  and  were  respon- 
sible for  the  losses  to  the  extent  of  their  contribution.  The 
captain  was  the  leader  of  the  enterprise.  The  members 
enjoyed  a  certain  protection  through  his  obligation  to  make 
public  the  amount  of  the  entire  capital  contributed  and  the 
purposes  of  the  voyage."  For  all  liabilities  undertaken  by 
the  captain  the  creditors  had  recourse  to  all  the  assets 
of  the  colonna,  as  well  as  to  the  private  fortune  of  the 
captain,  but  not  to  that  of  the  other  compagni.^  The 
captain  was  subject  to  the  directions  of  a  majority  of  the 

*  Renaud,  Das  Recht  der  Actiengesellschaft,  p.  13.  See  the  authori- 
ties cited  in  note  on  p.  12  as  to  the  origin  and  nature  of  the  institution. 

'  Renaud,  op.  cit.,  pp.  13-17. 

'  Ibid.  See  also  article  by  Laband,  "  Das  Seerecht  von  Amalfi,"  in 
Zeitschrift  fiir  das  gesamte  Handelsrecht,  vii,  p.  314. 
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crew,  or  of  the  members  of  the  colonna  as  such.^  After 
each  cruise,  the  members  were  entitled  to  an  accounting 
from  the  captain,  and  the  profits  were  divided  among  the 
various  classes  of  the  members,  a  definite  proportion  going 
to  the  captain,  the  crew  and  the  owners  of  the  ship  re- 
spectively, the  balance  to  the  commendatores.^ 

A  further  approach  to  corporate  formation  is  visible 
in  the  instrumentalities  called  forth  by  the  Italian  states 
in  their  indirect  methods  of  tax  gathering.  We  have 
already  pointed  out  that  the  Roman  societates  publican- 
orimi,  though  not  continuing  in  their  ancient  character  be- 
yond the  Roman  period,  yet  exerted  an  influence  upon  later 
igroup-forms  created  for  similar  objects.  As  early  as  the 
twelfth  and  thirteenth  centuries,  public  loans  were  made 
upon  the  credit  of  specified  taxes,  such  as  those  upon  wine 
and  salt.  The  entire  loan  {mons,  massa,  maona,  or  com- 
pera)  was  divided  into  equal  parts  {loca,  luoghi,  or  partes) 
of  a  definite  par  value  and  entered  in  a  public  register 
{cartidario)  with  the  name  of  the  holder  of  each  part.^ 
The  parts  were  assignable  and  inheritable.  The  nature 
of  the  security  required  a  joint  management,  to  accomplish 
which  the  owners  of  the  parts  organized  associations 
{societates  comperanim)  for  their  protection  and  advan- 
tage. These  gradually  developed  into  enterprises  for  profit, 
apart  from  the  purpose  of  securing  the  return  of  interest 
and  principal.  Examples  are  to  be  found  in  the  Genoese 
Maona  of  Chios  and  Phocea  (sometimes  designated  as  the 
Maona  of  the  Giustiniani,  1346-1566)  and  that  of  Cyprus 
(1373-1408)  both  of  which  were  organized  as  huge  colonial 

^  Tabula  de  ArnalU,  art.  7,  "  omnium  nautarum  vel  sociorum  saltern 
majoris  partis."  Laband  in  Zeitschrift  fiir  das  ges.  Handelrecht,  vii, 
p.  317,  note  53. 

2  Renaud,  op.  cit.,  pp.  15-16. 

3  Goldschmidt,  Universalgeschichte  des  Handelrechts  (1891),  p.  292. 
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companies.  The  enterprise  as  a  whole  was  directed  by  offi- 
cers (profettori)  elected  by  the  shareholders  and  under  the 
orders  of  a  general  assembly  and  those  of  a  smaller  body,  or 
council/ 

The  nature  of  these  organizations  may  be  best  observed 
in  the  operation  of  the  monte  or  socictd  delle  compere  e 
de'  hanchi  di  S.  Giorgio,  or  Bank  of  St.  George,  in  which 
the  system  attained  its  highest  development.  This  great 
institution  was  founded  in  1497  as  a  result  of  the  con- 
solidation into  one  great  fund  of  the  numerous  compcrae 
of  the  two  preceding  centuries.  It  continued  down  to  the 
fall  of  Genoa  as  a  free  state,  in  18 16. 

At  first,  the  old  form  of  loan  upon  interest  with  security 
was  adopted,  but  in  1418,  instead  of  the  usual  high  rate  of 
interest  (eight  per  cent),  it  was  provided  that  the  holders 
should  be  entitled  merely  to  dividends  {provento  utile)  ac- 
cording to  the  profits  of  the  many  activities  and  privileges 
enjoyed  by  the  bank  under  its  charter.  The  luoghi,  or 
shares,  were  of  the  par  value  of  100  lire  each,  registered 
and  transferable,  and  certificates  were  delivered  when  re- 
quired. Generally,  however,  the  evidence  of  ownership 
was  the  public  register. 

The  organization  of  the  Bank  of  St.  George  gives  clear 
evidence  of  the  fact  that  the  early  principle  of  corporate 
management  was  based  upon  control  by  the  large  share- 
holders. Those  owning  less  than  ten  luoghi  were  deprived 
of  a  vote  in  the  general  assembly.  The  eight  protettori 
were  in  turn  elected  by  the  largest  shareholders  of  the  gen- 
eral assembly.  The  protettori  as  well  as  the  procurator i 
and  syndicatori  were  obliged  to  hold  a  large  number  of 
shares.^ 

1  Goldschmidt,  op.  cit.,  pp.  295-296. 
•  Ibid.,  pp.  297-298. 
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In  express  reliance  upon  the  type  of  the  Bank  of  St. 
George,  a  plan  for  refunding  the  debt  of  the  city  of  Milan 
was  proposed  to  the  authorities  by  one  Zerbi,  at  the  end  of 
the  sixteenth  century.  Though  the  plan  was  originally  ac- 
cepted as  a  method  for  conducting  the  city's  own  finances, 
it  soon  became  operative  as  a  separate  bank  under  the  name 
of  the  Bank  of  St.  Ambrosius  (1598).  The  type  was  es- 
sentially different  from  that  of  the  Genoese  institution; 
for,  though  we  again  have  htogJii  with  a  par  value,  assign- 
able and  evidenced  by  a  certificate  (cartella),  yet  there  was 
no  voice  on  the  part  of  the  holders  in  the  management  of 
the  enterprise.  The  contributions  were  made  to  the  bank 
and  not  directly  to  the  state,  as  in  the  earlier  type.  Fur- 
thermore, the  luoghi  were  repayable  after  certain  periods 
and  were  not  continuing  obligations,  without  a  date  of 
maturity.  The  holders  were  not  responsible  for  the  obli- 
gations of  the  bank,  and  being  entirely  excluded  from  a 
voice  in  its  management,  must  be  deemed  to  have  been 
limited  partners  rather  than  members  of  a  corporate 
group- form.  ^ 

It  is  at  this  point  that  a  continuity  of  juristic  develop- 
ment seems  to  fail.  The  Bank  of  St.  George,  with  the 
single  exception  mentioned,  found  no  successors  in  history. 
Banks  continued  to  be  conducted  by  private  individuals, 
without  corporate  existence,  until  the  constitution  of  the 
Bank  of  England,  in  1694.  Perhaps  the  organizations  pro- 
duced by  the  peculiar  financing  of  the  Italian  city-state  of 
the  fifteenth  and  sixteenth  centuries  were  unsuitable  else- 
where. From  this  time  the  corporate  form  progressed 
among  ship-owners  and  merchants  engaged  in  colonial  ex- 
ploitation. In  this  movement,  practically  every  country  in 
Europe  bordering  on  the  western  and  northern  sea  coasts 
participated.     Very  different,  however,  was  the  organiza- 

1  Lehmann,  op.  cit.,  pp.  46-50. 
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tion  of  all  the  commercial  group- forms  by  which  these  en- 
terprises were  undertaken,  from  the  financial  group  forms 
in  Italy  during  the  period  immediately  preceding. 

The  type  of  practically  all  the  Continental  maritime 
companies  was  set  by  the  Dutch  East  India  Company.  Its 
charter  was  granted  in  1602  as  a  consolidation  of  eight 
smaller  "  companies  "  whose  organization,  like  that  cus- 
tomary in  the  Low  Countries  at  the  time,  was  that  of  part- 
nership, with  a  liability  limited  sometimes  expressly  by 
charterparty,  sometimes  by  custom,  to  the  value  of  the  ship 
and  freight.^  The  right  of  each  shareholder  now  lay,  not 
in  a  claim  for  principal  advanced  to  the  state,  as  in  the 
case  of  the  Bank  of  St.  George,  or  contributed  for  a  period 
to  the  organization  itself,  as  in  the  case  of  the  St.  Am- 
brosius  Bank,  but  in  a  right  against  the  company  to  receive 
dividends.  The  Italian  types  represented  simply  a  collec- 
tion of  creditors  compelled  to  take  on  certain  corporate 
characteristics  to  preserve  their  principal  by  ensuring  its 
gradual  amortization  through  profits.  The  Dutch  East 
India  Company  received  its  grant  of  monopolies  by  charter 
and,  incidentally  therewith,  its  separate  juristic  existence 
as  a  body  corporate  and  its  rules  of  operation.  The  fact 
that  its  members  were  free  from  liability  to  third  parties 
resulted  from  the  nature  of  the  enterprise,  not  from  the 
nature  of  the  organization. 

Following  the  example  of  this  company  in  the  Nether- 
lands, the  Dutch  West  India  Company  was  chartered  in 
1 621;  in  Denmark,  the  Danish  East  India  Company,  in 
1616;  in  Sweden,  numerous  commercial  companies,  from 
161 5  onwards;  in  Portugal,  the  East  India  Company,  in 

^Voet,  Comm.  ad  xvii,  2,  no.  15:  idqiie  propter  rationcs  easdem,  oh 
quas  usti  obtinuit,  exercitores  liberari  ob  obligatione  ex  magistri  con- 
tractu nata,  si  partes  suas  quas  in  navi  habent,  derelinquere  parati  sint. 
Lehmann,  op.  cit.  i,  pp.  56-67. 
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1628;  in  France,  the  two  great  India  companies,  in  1664/ 
As  a  result  of  the  political  and  public  nature  of  these  or- 
ganizations and  of  the  peculiar  functions  which  they  were 
expected  to  perform,  the  state  exercised  a  more  or  less  ex- 
tensive control.  Thus,  sometimes  a  part,  sometimes  the 
whole  personnel  of  management  was  appointed  by  the 
state;  the  regulatory  acts  or  by-laws  w^ere  also  subject  to 
its  control.  Furthermore,  both  creditor  and  shareholder 
possessed  a  guaranty  of  fair  treatment  in  that  the  state 
supervised,  not  only  through  its  appointees  among  the  man- 
agers, but  also  directly,  the  accounts  of  the  organization 
and  the  apportionment  of  dividends. 

The  clear  establishment  of  a  right  of  action  for  an  ac- 
counting and  for  dividends,  if  any,  and  for  the  return  of 
the  investment  only  after  a  definite  period,  as  opposed  to  a 
property  right  in  the  capital  of  the  organization  itself,  is 
distinctive  of  this  period  and  is  originally  referable  to  the 
Netherlands,  rather  than  to  England.  We  shall  see  that,  in 
the  early  seventeenth  century,  the  right  of  the  stockholder 
was  there  limited  to  the  profits  of  a  particular  voyage  or 
series  of  voyages.  While  this  tended  to  impede  the  juris- 
tic development  of  the  idea  in  England,  the  Dutch  type^ 
wherein  the  interests  were  continuous,  at  least  for  a  definite 
time,  though  the  accountings  were  periodic,  permitted  its 
rapid  growth  in  practice.  It  is  to  the  Dutch  then  that  we 
owe  the  term  for  share,  "Aktie''  (French,  ''action;''' 
German,  ''  Aktie;"  Italian,  "  azione;"  Spanish,  "accione''). 

In  these  companies,  the  capital  was  not  originally 
divided  into  equal  parts,  as  in  the  Italian  banks.  A 
minimal  statutory  contribution  was  provided  for,  but  grad- 
ually the  equal-share  idea  came  into  practice  and  also  a 
definite  capital  or  "  fond  perpetuelJ'  At  first  the  dividends 
were  paid  out,  without  reserve,  after  each  voyage.    Later, 

^  Lehmann,  op.  cit.,  i,  pp.  59-60. 
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with  the  development  of  a  definite  share  capital,  periodic 
dividends,  mostly  yearly,  were  provided  for,  and  also  the 
maintenance  and  accumulation  of  reserve  funds  for  the 
equalization  of  dividends.^  The  Dutch  type  represented  a 
clear  departure  from  the  precedent  craft  associations,  in  that 
the  shareholder  acquired  no  right  in  the  capital,  or  other 
property  of  the  organization  as  such.  Creditors  of  the 
individual  shareholder  could  therefore  execute  their  de- 
mands, not  against  any  part  of  the  corporate  capital,  but 
only  against  their  debtor's  right  to  demand  his  quota  in 
liquidation. 

The  Dutch  East  India  Company  dealt  with  its  share- 
holders through  subordinate  chambers  located  in  each  of 
the  Dutch  provinces.  It  accepted  subscriptions  in  the  name 
of  the  Company  and  distributed  the  dividends.  The  ven- 
tures, however,  were  under  the  separate  management  of 
the  chambers,  while  the  division  of  profit  and  loss  was 
under  the  control  of  the  central  governing  body,  which  dis- 
tributed dividends  to  the  chambers  in  proportion  to  their 
respective  contributions  to  the  general  fund  {generale 
Masse)  and  these,  in  turn,  to  the  individual  shareholders 
after  the  separate  expenses  of  the  chamber  had  been  pro- 
vided for." 

We  are  dealing  with  the  period  of  ambitious  commercial 
expansion.  The  program  of  most  of  these  organizations 
demanded,  at  the  outset,  a  huge  capital  as  the  sinews  of 
exploitation.  This,  perhaps  more  than  anything  else, 
caused  the  democratization  of  corporate  types  by  a  process 
similar  to  that  progressing  in  England  at  about  the  same 
period.*    Subscriptions  were  invited  by  an  offer  (Angebot) 

^  Lehmann,  op.  cit.,  pp.  63-64. 

2  Lehmann,  Die  geschichtliche  Ent-mnckelung  des  Aktienrechts  bis  sum 
Code  de  commerce  (1895),  p.  34. 

3  See  infra,  ch.  iii. 
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to  the  public  generally,  and  were  payable  in  instalments. 
We  have  seen  that,  originally,  the  evidence  of  participation 
was  to  be  found  in  the  books  of  entry.  The  practice  of  de- 
livering an  abstract  of  such  entries  led  to  the  issue  of  a  re- 
ceipt upon  the  payment  of  the  first  instalment,  constituting 
a  more  convenient  and  public  evidence  of  participation  (billet 
d' action,  Aktie-Brief,  Obligation,  Lott-Sedel)}  Fre- 
quently, payment  of  all  the  instalments  became  a  condition 
of  the  negotiability  of  a  share.  This  resembles  certain  pro- 
visions in  modern  statutes  protective  of  stockholders  and 
creditors.^  At  first  there  was  no  special  form  of  assign- 
ment; later,  entry  of  the  assignment  in  the  books  of  the 
company  was  required;  finally,  the  memorandum  of  trans- 
fer was  placed  upon  the  certificate  itself.  In  the  seven- 
teenth century,  therefore,  certificates  of  stock  w^ere  regis- 
tered and  issued  in  the  name  of  the  owner.  Not  until  the 
eighteenth  century  were  certificates  issued  to  bearer,  a 
method  accomplishing  transfer  by  delivery  and  dispensing 
with  entry  in  the  books  of  the  company.  This  type  of 
stock,  with  its  accompaniment  of  dividend  coupons  at- 
tached to  the  certificate,  is  the  one  most  favored  in  prac- 
tice at  the  present  day  upon  the  Continent  of  Europe;  it 
is  quite  neglected  in  England  and  the  United  States,  where 
the  older  system  of  registered  stock  has  been  almost  uni- 
versally adopted  in  practice. 


Lehmann,  op.  cit.,  p.  65. 
See  post,  ch.  iv,  subdiv.  i ;  cli.  iv,  subdiv.  2. 


CHAPTER  III 

Origin  and  Development  of  Corporations  in 
England 

In  England,  as  in  ancient  Rome,  the  origin  of  the  cor- 
porate idea  is  to  be  traced  to  the  municipality.^  Long  be- 
fore the  juridical  conception  of  an  artificial  civic  body 
came  into  being,  the  borough  had  what  may  be  called  a 
natural  corporate  existence.  It  was  an  aggregate  body,  act- 
ing as  a  unit,  making  by-laws,  having  a  common  seal, 
holding  property  in  succession,  and  appearing  in  courts  of 
law.^ 

Side  by  side  with  the  community  of  the  town,  another 
community  existed,  possessing  commercial  privileges  and 
representing  the  nucleus  of  town  government  as  delegated 
by  charter  from  the  king.  This  was  the  Guild  Merchant, 
or  gilda  mercatoria,  which  seems  to  have  derived  its  origin 
from  Norman  custom.^  It  represented  an  aggregate  of 
privileges,  chief  of  which  was  the  monopoly  of  merchan- 
dising. But  the  existence  of  a  Guild  Merchant  in  a  town 
or  borough  was  distinct  from  that  of  its  corporate  entity, 
or  commiinitas,  and  must  not  be  identified  with  it.  The 
Guild  Merchant  was  simply  an  instrument  of  town  govern- 
ment.^ Though  Coke  was  of  the  opinion  that  the  granting 
of  the  Guild  Merchant  was  identical  with  incorporation, 

*  Davis,  Corporations,  their  Origin  and  Development  (1905).  ii»  P-  217. 
'Gross,  The  Gild  Merchant  (1890),  i,  95. 
'  Ibid.,  p.  4. 
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modern  authority  seems  to  favor  the  view  that  these  privi- 
leges existed  separately/ 

Furthermore,  the  Guild  Merchant  is  to  be  distinguished 
from  the  craft  guilds  which  began  to  grow  up  as  early  as 
the  reign  of  Henry  I.  It  represented  all  traders  and  all 
crafts,  while  the  craft  guild  represented  the  interest  of  a 
single  craft.  The  members  of  these  craft  guilds  enjoyed 
the  monopoly  of  working  and  trading  in  a  particular  indus- 
try. With  the  specialization  of  industry  they  multiplied  to 
the  gradual  disintegration  of  the  old  Guild  Merchant.^ 
Where  the  local  demands  could  be  satisfied  by  one  general 
association,  there  was  a  single  "  company  of  merchants." 
Sometimes  such  a  general  company  of  merchants  existed 
concurrently  with  companies  restricted  to  a  particular  busi- 
ness. At  any  rate,  the  Guild  Merchant,  especially  on  its 
social  and  economic  side,  became  superseded  in  many  of 
its  functions;  so  that  by  the  sixteenth  century  the  craft 
guilds  and  companies  of  merchants  were  the  true  centers 
of  mercantile  enterprise. 

Besides  these  bodies  there  existed  the  "  Company  of  the 
Staple  of  England,"  the  origin  of  which  is  uncertain. 
Gross  ascribes  it  to  the  period  following  the  reign  of  Ed- 
ward III.  It  has  continued  its  existence  down  to  the  pres- 
ent day.^  The  merchants  of  the  staple  had  a  monopoly 
of  purchase  and  export.  From  about  the  reign  of  Edward  I 
centers  for  the  collection,  trial,  appraisal  and  assessment 
of  goods,  known  as  staples,  were  established  in  the  Conti- 
nental ports  bordering  the  Channel,  and  afterwards  in 
English  towns  as  well.  Their  privileges  were  confirmed  in 
1353 ;  they  had  their  ovvu  customs  and  tribunals  and  formed 
in  fact  ''  a  subordinate  estate  of  the  realm."  * 

1  Gross,  op.  cit.,  p.  103. 

'  Ibid.,  pp.  115-117.  '  ^bid.,  p.  145. 

*  Slubbs,  The  Constitutional  History  of  England  (3d  ed.),  ii,  p.  430.- 
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Beside  the  general  company  of  the  staple  to  which  we 
have  referred,  separate  companies  were  incorporated  in 
Ireland  during  the  fifteenth  and  sixteenth  centuries,  the 
members  of  which  were  permitted  to  elect  a  mayor  and 
two  constables,  to  make  by-laws,  to  have  charge  of  official 
weighings  and  to  take  recognizances.^ 

The  privileges  thus  granted  to  the  staplers  were  largely 
the  result  of  merchandising  privileges  previously  granted 
to  foreign  merchants  of  the  Hanse  towns.  These  were  ever, 
a  fruitful  cause  of  complaint  among  the  English  mer- 
chants,^ and  the  early  beginning  of  the  staple  may  be  as- 
cribed to  their  desire  for  protection.  One  group  of  Eng- 
lish merchants  seem  to  have  united  under  the  name  of 
"Fraternity  of  St.  Thomas  a  Becket"  and  to  have  fixed  their 
staple  for  woolen  cloth  at  Bruges,  where  they  received 
privileges  from  the  court  of  Flanders  and  a  charter  from 
Henry  IV  (1406).^  During  the  fourteenth  and  fifteenth 
centuries,  the  fraternity  levied  tolls  and  exactions  on  Eng- 
lish export  to  the  Continent,  to  the  great  detriment  of  pri- 
vate traders.  Their  activities  were  no  longer  restricted  to 
staple  wares,  but  gradually  extended  to  commodities  in 
general.  Notwithstanding  complaints,  a  fresh  grant  of 
privileges  was  extended  to  them  under  the  proud  title  of 
"  the  Merchant  Adventurers  of  England."  Under  this 
charter,  they  were  authorized  to  hold  courts  and  marts  at 
Calais,  but  were  required  to  permit  freedom  of  trade,  sub- 
ject to  certain  fixed  exactions.* 

^  Gross,  op.  cit.,  p.  146, 
*   Keutgen,  Die  Beciehungen  der  Haiise  au  England  (1890),  pp.  32-34. 

*  Cawston  and  Keane,  The  Early  Chartered  Companies  (1896),  p.  21. 

*  Ibid.,  pp.  26-27.  The  Adventurers  themselves  laid  emphatic  claim 
to  their  origin  in  the  earlier  fraternity.  This  has  indeed  been  contro- 
verted by  recent  authority,  though  without  definite  proof,  and  the 
provisions  of  certain  charters  seem  rather  confirmatory  than  otherwise. 


46  'THE  LAW  OF  CORPORATIONS  [308 

From  this  time  forth,  the  company  had  a  prosperous 
career.  The  business  with  the  Lowlands  was  practically 
in  their  hands  until  the  Spanish  invasion.  When  their 
charter  of  privileges  was  extended  (1586)  to  Germany, 
they  established  a  distributing  center  for  the  greater  part 
of  Europe  at  Hamburg,  where  the  society  continued  until 
the  beginning  of  the  nineteenth  century.^ 

The  success  of  the  Merchant  Adventurers  in  stimulating 
English  trade  in  European  ports  induced  other  merchants 
to  seek  similar  charters  for  enterprises  in  other  parts  of  the 
world.  The  era  of  discovery  had  set  in.  For  the  purpose 
of  trade  with  southern  and  central  Russia,  Queen  Mary 
granted  a  charter,  in  1554,  to  the  "  Merchant  Adventurers 
for  the  Discovery  of  Lands,  Countries,  Isles,  etc.,  not 
before  known  or  frequented  by  any  English,''  which  cum- 
bersome title  afterwards  gave  way  to  the  "  Russia  Com- 
pany." In  quick  succession,  charters  with  similar  privi- 
leges were  granted,  in  1579,  to  the  Eastland  Company,  to 
trade  in  the  Baltic,  and  to  the  Turkey  Company,  "  to  trade 
to  Turkey."  ^ 

The  transition  from  these  types  of  "  regulated  "  com- 
panies to  that  of  the  joint-stock  company  resulted  not 
through  any  progress  of  juristic  conception,  but  because 
of  the  nature  of  the  commerce  which  the  earlier  type  had 
gradually  developed.  ''  The  forces  by  which  they  were 
brought  into  being  were  not  dissipated,  but  only  diverted 
into  fresh  channels."  *  The  regulated  companies  repre- 
sented groups  of  free  merchants  trading  subject  only  to 

See  Lingelbach,   The  Merchant  Adventurers  of  England,  their  Laws 
and  Ordinances,  mith  other  Documents   (1902),  pp.  xxiii,  199. 

^  Lingelbach,  op.  cit.,  p.  39. 

'  Cawston  and  Keane,  op.  cit.,  pp.  34,  61,  69. 

•  Ibid.,  p.  II. 
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the  "  regulations  "of  the  society.  They  were  indeed  but 
a  modification  of  the  craft  guilds,  adapted  to  foreign  in- 
stead of  domestic  commerce.  Membership  was  by  no 
means  purchasable  by  mere  contributions  of  capital,  but 
was  the  result  of  a  long  apprenticeship  and  of  other  neces- 
sary personal  qualifications.^  Membership  was  not  trans- 
ferable nor  could  a  member  withdraw  his  share  of  the 
funds  without  due  notice;  furthermore,  each  member  was 
liable  to  the  whole  extent  of  his  means  for  the  debts  con- 
tracted by  the  company." 

It  was  undoubtedly  due  to  these  restrictions  and  the 
necessity  for  a  more  liberal  employment  of  capital  that  the 
regulated  system  fell  into  abeyance.  Well  might  the 
pleaders  for  the  joint-stock  principle,  in  1681,  say  that  '*  it 
cannot  be  denied  by  a  reasonable  man  that  a  joint  stock 
is  capable  of  far  greater  extension  as  to  the  number  of 
traders  and  largeness  of  stock  than  any  regulated  company 
can  be.  Because  in  a  joint  stock,  noblemen,  gentlemen, 
shopkeepers,  widows,  orphans,  and  all  other  subjects,  may 
be  traders  and  employ  their  stock  therein;  whereas  in  a 
regulated  company,  such  as  the  Turkey  Company  is,  none 
can  be  traders,  but  such  as  they  call  legitimate  or  bred  mer- 
chants." * 

The  spirit  of  the  times  demanded  a  change  in  the  form 
of  commercial  organizations.  The  Tudor  period  had  de- 
veloped internal  concentration  and  a  strong  national  con- 
sciousness. The  regulated  companies  tended  to  become  ex- 
clusive, a  condition  inconsistent  with  ambitious  plans  for 

1  Cawston  and  Keane,  op.  cit.,  p.  10. 

'  Ibid.y  p.  12.  The  joint-stock  principle  eliminated  the  necessity  for 
apprenticeship  by  reason  of  the  unrestricted  assignability  of  the  shares. 

*  Ibid.,  p.  13.  "The  equipment  for  the  India  trade  required  a  capital 
so  large  as  a  joint  stock  alone  could  afford."  James  Mill,  History  of 
British  India,  i,  p.  50, 
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a  commercial  and  political  expansion  national  in  scope. 
The  discovery  of  America  and  the  multiplication  of  voy- 
ages to  the  East  Indies  gave  opportunity  for  enterprises  of 
unprecedented  magnitude.  It  was  in  response  to  the  de- 
mand for  a  wider  participation  in  the  fruits  of  national 
expansion  that  the  joint-stock  principle  gradually  gained 
acceptance. 

The  East  India  Company,  or  "  Governor  and  Company 
of  Merchants  of  London,  trading  into  the  East  Indies," 
as  the  charter  of  Elizabeth  (December  31,  1600)  described 
it,^  appears  to  have  been  closely  connected  with  the  Levant, 
or  Turkey  Company,  at  the  time  of  its  formation;  they 
seemed  to  have  used  a  common  minute  book.^  The  first 
charter  gave  no  indication  of  any  unusual  change  in  the 
method  of  organization.  About  215  merchants  were  con- 
stituted "  one  body  corporate  and  politic,"  with  power  to 
have  corporate  succession,  to  admit  and  expel  members  and 
the  usual  incidents.  The  company  was  granted  a  monopoly 
of  trade  in  the  East  Indies  and  could  give  licenses  to  non- 
m.embers. 

From  the  first  voyage  (1601)  to  the  eighth  (161 3) 
groups  of  members  contributed  varying  amounts  of  capital 
for  the  particular  enterprise,  thus  forming  a  "  joint  stock," 
in  the  profits  of  which  the  particular  members  shared  pro 
rata.  From  16 12  onward,  the  contributions  from  members 
desiring  to  participate  were  placed  in  the  hands  of  the  gov- 
ernor and  committees  (directors),  to  be  ventured  in  a 
series  of  voyages.  Thus  the  "  Company's  First  Joint 
Stock  "  was  devoted  to  four  separate  voyages  from  1613 
to  1616;  successively  other  joint  stocks  were  formed  with 

^Cawston  and  Keane,  op.  cit.,  p.  87. 

'  Davis,   op.  cit.,  n,  p.  114  note,  citing  Hewins,  English   Trade  and 
Finance,  p.  27. 
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different  subscribers  and  upon  somewhat  varying  condi- 
tions. This  resulted  in  confusion,  as  the  voyages  of  the 
preceding  joint  stock  had  not  been  completed  before  new 
joint  stocks  were  created,  while  each  joint  stock  had  its 
own  proprietors  and  board  of  directors/ 

The  charter  of  Elizabeth  does  not  of  itself  give  evidence 
of  the  transition  from  the  regulated  type,  with  its  element 
of  separate  undertakings  and  lack  of  unity,  to  that  of  a 
joint  stock  with  all  the  adventures  embraced  in  a  single 
''  voyage,"  enuring  to  the  common  good  of  all  the  sub- 
scribers. No  mention  is  made  of  a  fixed  capital,  nor 
even  of  shares.  The  enlarged  powers  given  to  the 
directorate  may,  indeed,  be  taken  as  indicative  of  a  ten- 
dency toward  greater  unity.  All  ventures  in  the  nature  of 
contracts,  operations  of  factories,  acquisition  and  exploi- 
tation of  lands,  were  to  be  undertaken  in  the  name  of  the 
company.  The  principle  of  participation  by  stock,  how- 
ever, was  a  result  of  internal  development,  not  of  legis- 
lative (executive)  intent.  Bruce  lays  the  adoption  of  the 
joint-stock  plan  to  "  the  evil  consequences  of  internal  oppo- 
sition." ^  It  is  not  at  all  improbable,  however,  that  the 
example  of  the  Dutch  East  India  Company  had  been  ob- 
served and  its  advantages  in  practice  already  demonstrated. 
The  charter  of  the  Dutch  Company  proclaimed  the  joint- 
stock  principle  in  the  method  by  which  it  provided  for  ac- 
counting to   its  subscribers.      Its  organization  under  the 

*  "Afterwards  the  directors  had  in  their  hands,  at  one  and  the  same 
time,  the  funds  of  several  bodies  of  subscribers,  which  they  were  bound 
to  employ  separately,  for  the  separate  benefit  of  each;  .  .  .  they,  as 
well  as  their  agents  abroad,  experienced  great  inconvenience  in  preserv- 
ing the  accounts  and  concerns  separate  and  distinct  .  .  ."  Bruce,  Amtats 
of  the  East  India  Company,  cited  in  Davis,  op.  cit.,  p.  no.  See  also 
Mill,  op.  cit.,  p.  44. 

»  Op.  cit.,  \,  p.  162. 
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chamber  system  was,  as  we  have  seen,  more  decentralized 
than  that  of  the  English  Company.  But  while  the  operation 
of  the  various  ventures  were  conducted  separately  by  the 
Dutch  Company,  each  chamber  was  responsible  for  its 
profits  and  losses  to  the  central  board. 

The  short  period  of  the  English  voyages,  however,  and 
the  succession  of  joint  stocks,  taken  together  with  a  loose- 
ness of  accounting  caused  a  conflict  of  interests  as  be- 
tween the  various  joint  stocks  of  the  English  Company. 
The  confusion  of  the  several  joint  stocks  related  not  only 
to  the  keeping  of  accounts  and  the  distribution  of  the  profits, 
but  even  to  the  right  to  exercise  jurisdiction  over  terri- 
tories occupied  by  the  company  as  a  result  of  the  voyages  ; 
also  to  the  right  to  share  in  acquests  not  strictly  associated 
with  mercantile  ventures.^ 

This  condition  threw  serious  doubt  upon  the  wisdom  of 
the  joint-stock  plan.  Furthermore,  merchants  interested 
in  some  of  the  various  joint  stocks  obtained  from  James  I, 
in  1604,  3.nd  from  Charles  I,  in  1635,  licenses  to  trade  in 
parts  of  the  Indies  in  which  the  old  company  had  not 
settled  any  factories.  One  of  these  bodies,  known  as  the 
Assada  Merchants,  united  their  interests  for  a  time  with 
the  old  company,  in  subscribing  to  a  "  united  "  joint  stock. 
It  is  not  known  whether  the  directors  were  thereafter 
chosen  by  the  contributors  to  all  the  separate  stocks,  or 
whether  the  contributors  to  each  fund  met  separately.^ 
We  do  know,  however,  that  certain  groups  of  contributors 
were  dissatisfied  with  the  exclusively  corporate  nature  of 
the  joint-stock  principle  and  petitioned  for  a  return  to  the 
plan  of  the  regulated  companies  and  freedom  of  trade 
among  the  members.    This  demand  was  refused  by  Crom- 

^  James  Mill,  History  of  British  India  (1817),  vol.  i,  p.  52. 
» Ibid.,  i,  p.  48. 
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well,  but  it  had  its  effect  in  a  plan  for  "  a  prodigious  im- 
provement on  the  preceding  confusion  and  embarrassment, 
when  several  stocks  were  managed  and  as  many  contending 
interests  pursued  at  once.'*  ^  The  holders  of  the  old  joint 
stocks  were  bought  out  by  the  company,  and  such  as  would 
not  sell  had  their  accounts  carried  forward  to  the  credit 
of  the  united  issue,  after  a  specified  term;  on  what  basis, 
however,  does  not  clearly  appear. 

Upon  the  accession  of  Charles  II,  a  new  charter  was 
granted  (1661)  confirming  the  exclusive  privileges,  but 
further  democratizing  the  joint-stock  plan.  Though  the 
capital  still  remained  variable  and  not  divided  into  equal 
units,  the  shares  were  made  transferable  "  even  to  such  as 
were  not  free  of  the  Company,  upon  paying  £5  for  admis- 
sion." ^  Later  (1693),  ^  further  modification  was  made 
in  placing  a  definite  limit  of  twenty-one  years  upon  the  dura- 
tion of  the  joint  stock,  during  the  last  year  of  which  period 
books  for  the  continuance  of  the  joint  stock  were  to  be  kept 
open.^ 

It  is  unnecessary  to  pursue  the  history  of  the  company 
further,  except  to  point  out  that  henceforth  Parliament 
began  to  claim  the  right  of  controlling  the  exclusive  privi- 
leges granted  by  the  Crown  and  to  grant  charters  of  a 
similar  nature  to  rival  companies. 

A  charter  was  granted  (1698)  to  a  rival  group  of  finan- 
ciers who  had  subscribed  a  government  loan  of  two  millions 
sterling.  The  constitution  and  powers  of  the  new  company, 
which  bore  the  title  of  "  General  Society  of  Traders  to  the 
East  Indies,"  were  almost  identical  with  the  old.  In  fact, 
the  two  companies  soon  merged  under  the  title  "  United 
Company  of  Merchants  in  England  trading  to  the  East 

1  James  Mill,  op.  cit.,  ii,  p.  55.  ^Ibid.,  ii,  p.  57. 

'  Davis,  op.  cit.,  p.   129,  citing  Letters  Patent  Granted  to  the  East 
India  Company,  pp.  141-151. 
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Indies,"  and  the  older  company  surrendered  its  charter  to 
the  Crown/ 

The  history  of  the  East  India  Company  may  be  taken 
as  typical  of  other  companies  formed  upon  the  joint-stock 
plan.  Charters  were  granted  by  James  I  upon  a  joint 
stock  to  an  African  Company,  in  161 8,  and  successively, 
three  more  charters  were  granted  to  companies  for  similar 
purposes  by  James  I  and  Charles  I.  These  companies,  with 
the  Hudson  Bay  Company,  chartered  in  1670,  also  grew 
out  of  association  types  of  regulated  companies.  Their 
main  purpose  was  territorial  or  colonial  development,  rather 
than  direct  commercial  profit,  and  by  degrees  their  func- 
tions, operating  under  corporate  form,  became  more  and 
more  governmental. 

Joint-stock  companies  were  created  for  the  purpose  also 
of  carrying  on  domestic  enterprises  such  as  mining  and 
manufacturing,  as  early  as  the  sixteenth  century.  Origi- 
nally, mining  was  conducted  by  organizations  similar  to 
the  Continental  Gewerkschaften.  "  The  Society  of  Mines," 
authorized  in  1651,  was  formed  with  the  object  of  more 
effectually  carrying  out  an  industrial  community  of  interest 
among  its  members.  The  capital  consisted  of  twenty-four 
*'  parts,"  each  selling  at  a  different  price.^  Later,  the  type 
of  mining  association  became  quite  similar  to  that  of  the 
colonial  joint-stock  company.  In  1691,  a  charter  was 
granted  to  the  "  Governor  and  Company  of  Copper  Miners 
in  England."  An  annual  meeting  was  provided  for,  at 
which  the  shareholders  were  permitted  to  elect  a  governor, 
deputy  governor  and  ten  or  more  "  assistants."  The  shares 
were  issued  in  aliquot  parts.    Votes  were  required  to  be  in 

1  Cawston  and  Keane,  op.  cit.,  pp.  116-119. 

'  Scott,  The  Constitution  and  Finance  of  English,  Scottish  and  Irish 
Joint  Stock  Companies,  1720  (i9io)»  il  P-  3^3- 
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writing  and  any  member  whose  calls  were  in  arrear  was 
subject  to  disenfranchisement/ 

A  noteworthy  step  in  the  development  of  the  English 
corporation  type  is  represented  in  the  charter  and  prac- 
tise of  the  Bank  of  England.  The  early  chartered  com- 
panies were  expected  to  prove  advantageous  to  the  gov- 
ernment by  providing  money  in  large  amounts  at  short 
notice.  Thus,  both  the  colonial  and  the  domestic  com- 
panies, besides  being  trading  organizations,  were  also  much 
against  their  will  compelled  to  act  as  financial  agents  and 
provide  the  government  with  short-term  loans.  It  was  the 
need  for  government  funds,  taken  together  with  the  weak- 
ness of  private  banking  institutions  and  the  consequent 
failure  of  merchants  to  obtain  grants  of  credit  at  reason- 
able rates,  which  led  to  the  organization  of  the  Bank  of 
England.^ 

Differing  from  the  East  India  and  other  early  charter 
companies,  the  Bank  of  England  was  incorporated  by  Act 
of  Parliament  (1694).  The  total  amount  of  capitalization 
was  £1,200,000,  consisting  of  one  hundred  pound  shares,  it 
being  provided  that  no  person  could  subscribe  for  more 
than  £10,000,  or  hold  more  than  £20,000.  The  bank  was 
precluded  from  owing  more  than  the  amount  of  its  capi- 
tal, on  pain  of  rendering  the  individual  stockholders  liable 
for  thrice  the  amount  so  borrowed.  It  was  not  to  trade 
in  merchandise,  but  might  lend  on  the  security  of  merchants. 

While  prior  to  this  time  the  members  of  the  managing 
board  were  more  frequently  referred  to  as  "  assistants  " 
or  members  of  "  the  Committee,"  the  official  term  of  "  di- 
rector "  now  made  its  appearance,  the  qualification  being 
the  holding  of  stock  of  at  least  £2,000.  Only  one  vote  was 
permitted  to  any  stockholder,  irrespective  of  the  amount 

1  Scott,  op.  cit.,  p.  430.  2  iififi.,  iii,  p.  199. 


54  THE  LAW  OF  CORPORATIONS  [316 

of  stock  held  by  him,  but  a  minimum  holding  of  £500  was 
required  in  order  to  entitle  the  shareholder  to  vote.  Not 
more  than  two-thirds  of  the  directors  retiring  in  any  year 
might  be  re-elected  in  the  following  year.  The  charter  was 
granted  in  1694,  and  was  to  terminate  in  nine  years. ^ 

The  corporation  type  of  the  Bank  of  England  set  the 
standard  for  English  companies  by  reason  of  the  success 
which  the  venture  attained  almost  from  the  start.  The  be- 
ginning of  the  eighteenth  century  saw  a  period  of  great 
activity  in  corporate  enterprise  and  was  accompanied  by 
tremendous  speculation  in  shares.  This  was  fostered  by 
the  fact  that  from  the  reign  of  William  and  Mary  it  was 
customary  for  individuals  to  carry  on  business  with  capi- 
tal stock  and  under  corporate  forms  without  obtaining  a 
charter  from  the  Crown.  Under  the  common  law,  all  such 
organizations  were  probably  regarded  as  mere  partnerships 
without  the  privilege  of  limited  liability,  although  Maitland 
says  that  "  very  little  is  known  as  to  how  their  affairs  were 
regarded  by  lawyers  and  courts  of  law."  ^  Numerous  com- 
panies were  formed  in  this  manner  between  1692  and  1695, 
and  their  existence  was  tolerated  for  the  time  being. 

The  active  speculation  going  on  at  this  period  in  the 
shares  of  these  non-incorporated  companies  awakened  the 
jealousy  of  the  directors  of  the  South  Sea  Company.  This 
was  the  first  great  private  company  for  foreign  trade 
that  had  not  had  previous  development  as  a  regulated 
company.^    Though  ostensibly  organized  for  foreign  trade, 

1  Scott,  op.  cit.,  p.  205. 

^Collected  Papers,  191 1,  iii,  pp.  389,  390.  Lindley  states:  "By  the 
common  law,  every  association  of  persons  formed  for  the  sake  of 
sharing  the  profits  is  either  a  partnership  or  a  corporation — a  company 
which  is  neither  a  partnership  or  a  corporation  is  a  thing  unknown  to 
the  common  law  of  England."     On  Companies  (6th  ed.),  p.  2. 

•  Davis,  op.  cit.,  ii,  p.  155. 
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its  activities  became  financial  rather  than  industrial.  In 
1720,  its  directors,  in  aid  of  the  speculation  in  which  they 
themselves  were  engaging,  sued  out  writs  of  scire  facias 
against  a  number  of  unincorporated  companies  with  the 
view  of  discouraging  speculation  in  their  shares  and  in  the 
hope  that  attention  would  thus  be  centered  on  those  of  the 
South  Sea  Company.  Greatly  to  the  chagrin  of  the  South 
Sea  Company's  directors,  however,  this  unexpectedly  forced 
marginal  holders  of  the  unincorporated  companies'  stock 
to  part  with  their  securities  in  the  South  Sea  Company. 
Thus  the  "  South  Sea  Bubble  "  finally  burst  and  a  disas- 
trous panic  ensued. 

In  the  same  year.  Parliament  passed  the  "  Bubble  "  Act, 
prohibiting  the  operation  of  unchartered  joint-stock  asso- 
ciations with  transferable  shares.^  From  this  time  for- 
ward, Parliament  grew  more  and  more  jealous  of  the  un- 
restricted functioning  of  the  corporate  type  and  gradually 
assumed  to  control  it  by  general  Acts.  This  legislation  is 
described  in  a  subsequent  chapter.^ 

^  The  Bubble  Act  was  extended  over  the  American  Colonies  in  1741. 
Some  of  the  Colonies  owed  their  existence  to  charters  granted  by  the 
Crown  to  trading  companies.  During  the  colonial  period  only  six  busi- 
ness corporations  were  organized  of  a  strictly  American  origin  or  char- 
acter, all  of  them  following  the  plan  of  the  early  English  chartered 
type.  Baldwin,  "American  Business  Corporations  before  1789,"  in  An- 
nual Report  of  American  Historical  Association,  1902,  vol.  i,  pp.  255 
et  seq. 

•  Chap.  y. 


CHAPTER  IV 

Protection  of  Creditors  and  Shareholders  in  Conti- 
nental Europe — Organization 

I.    FRANCE 

Legislative  Development. — The  Napoleonic  Code  de 
commerce  of  1807  was  the  first  general  statute  to  regulate 
corporations  as  independent  legal  entities.  Its  provisions 
were,  however,  of  the  most  fragmentary  nature.  The 
arrangement  of  the  articles  as  well  as  the  terminology 
employed  indicate  that  the  legislator  considered  the  cor- 
poration (societe  anonyme)  merely  as  a  species  of  limited 
partnership  (societe  en  commandite) ,  wherein  all  partici- 
pants were  protected  by  limited  liability.  The  articles  of 
the  Code  applicable  to  the  former  are  intermingled  with 
those  of  the  latter  as  well  as  with  simple  partnership 
{societe  en  nom  collectif)  under  the  general  heading  '"  Des 
societesf^ 

The  French  Code  was  probably  the  first  general  statute 
to  provide  expressly  that  *'  the  members  are  liable  only  for 
the  loss  of  the  amount  of  their  interest  in  the  company."  ^ 
The  capital  of  the  corporation  was  divided  into  shares  of 
equal  value,  registered  or  payable  to  bearer.^  Differing 
from  companies  of  the  Dutch  type,  no  preference  was  given 
to  the  large  shareholders  as  such  in  respect  of  the  ri^ht  to 
become  directors.  The  mandate  of  the  directors  was 
revocable.^     Nothing  was  provided  as  to  the  meetings  of 

1  See  Code  de  comm.,  arts.  19,  29-38,  40,  45. 
^Ihid.,  art.  33.  '  Ibid.,  arts.  34,  36.        *'  Ibid.,  art.  31. 
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Stockholders  nor  as  to  their  rights  in  general.  The  con- 
cessionary principle  still  prevailed  and,  accordingly,  the 
administrative  authorities  exercised  a  certain  control, 
especially  over  the  articles  of  association.^ 

Whenever  this  administrative  control  was  relaxed,  we 
find  that  both  creditors  and  shareholders  suffered  severely. 
Thus  at  the  beginning  many  speculative  ventures,  instead 
of  being  incorporated,  w^ere  floated  in  the  form  of  limited 
partnerships  (socictcs  en  commandite  par  actions)  for 
which  no  governmental  authorization  was  necessary.  The 
only  partner  whose  liability  was  unlimited  was  usually  a 
dummy.^  The  evils  resulting  from  the  use  of  this  form 
finally  led  to  the  enactment,  in  1856,  of  a  special  law.^ 
Shortly  afterwards,  in  1863,*  greater  encouragement  was 
given  to  the  organization  of  strictly  corporate  types  by 
dispensing  with  governmental  authorization  for  limited 
companies  {socictcs  a  responsahilite  limitee)  after  the  pat- 
tern of  the  English  Companies  Act  of  1862. 

The  evils  of  overspeculation  soon  called  for  more  dras- 
tic provisions.  The  Law  of  1863  gave  way  to  the  more 
detailed  Law  of  July  24th,  1867,  which  finally  adopted  the 
normative  or  non-concessionary  system.  This  law,  with 
certain  modifications  introduced  by  the  Laws  of  August 
1st,  1893,  November  i6th,  1903,  and  January  30th,  1907, 
still  regulates  corporations  in  France. 

Existing  Law. — The  Law  of  1867,  dispensing  with  gov- 
ernmental authorization,  prescribes  certain  formalities  com- 
pliance with  which  eo  ipso  constitutes  the  entity  in  law.' 
These  requirements  may  be  briefly  stated  as  follows: 

*  Lj'on-Caen  and  Renault,  Traite  de  droit  commercial,  ii,  no.  669. 
'  Lehmann,  op.  cit.,  i,  p.  71. 

*  L.  of  July  17,  1856. 

*  L.  of  May  23,  1863. 

*  Art.  21. 
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1.  No  company  may  be  organized  with  less  than  seven 
members/ 

2.  The  shares  must  be  in  denominations  of  at  least  25 
francs,  if  the  entire  capital  does  not  exceed  200,000  francs 
and  of  at  least  100  francs,  if  the  entire  capital  exceeds  this 
amount.^ 

3.  The  entire  share  capital  must  be  subscribed,^ 

4.  Shares  of  a  denomination  of  25  francs  must  be  en- 
tirely paid  up  and  those  of  a  higher  denomination  must  be 
paid  up  to  the  extent  of  at  least  one-quarter.^ 

5.  The  subscription  and  payments  must  be  verified  by 
the  organizers  and  to  this  verification  must  be  annexed  the 
agreement  of  organization.^ 

6.  Although  bearer  shares  as  well  as  registered  or  nomi- 
native shares  are  permissible,^  the  shares  must  remain 
nominative  until  fully  paid  up.*  Vendors'  (apporteurs) 
shares  must  be  fully  paid  up  before  the  corporation  is  com- 
pletely organized.  They  must  remain  in  the  treasury,  and 
are  not  negotiable  until  two  years  after  the  complete  or- 
ganization of  the  corporation.*  The  Law  of  August  ist, 
1893,  compels  directors,  during  this  interval,  to  see  that  the 
partly  paid  and  vendors'  shares  are  stamped  so  as  to  indi- 
cate their  character  as  such  and  the  date  of  organization. 
The  holders,  the  intermediate  transferees  and  the  original 
subscribers  are  all  made  jointly  and  severally  liable  for 
the  balance  unpaid  upon  the  shares.  But  subscribers  or 
stockholders  who  have  transferred  their  shares  cease  to 
be  liable  for  calls  made  more  than  two  years  after  such 
transfer.^ 

1  Art.  23.  '  Arts,  i,  24. 

^  Code  de  conim.,  arts.  35,  36. 

*  L.  1867,  arts.  3,  24,  as  amended  by  L.  1893,  art.  2. 

5  Ibid. 
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These  provisions  are  protective  of  the  stockholder  who 
has  fully  paid  his  subscription  and  inure  to  the  benefit  of 
creditors  also,  as  they  are  thus  enabled  to  trace  transfers 
of  the  stock  and  identify  the  nev^  holders  for  at  least  a 
period  of  two  years  from  the  time  of  organization.  The 
vendors  remain  liable  during  this  period,  so  that  the  fact  of 
full  payment  may  be  questioned  without  having  to  proceed 
against  the  new  transferees,  who  may  prove  to  be  irre- 
sponsible. 

These  provisions  have  an  intimate  connection  with  the 
rules  governing  apports,  or  contributions  in  property,  which 
we  discuss  infra.  It  is  remarkable,  however,  that,  having 
gone  so  far,  the  legislator  failed  to  designate  any  period 
within  which  calls  to  the  full  extent  of  the  capital  must  be 
made. 

7.  The  apports,  or  transfers  of  property  by  the  vendor- 
organizers  in  payment  of  subscriptions,  also  all  other  agree- 
ments for  the  special  advantage  of  organizers  (such  as  per- 
centages on  profits,  salary  agreements,  etc.),  must  be  ap- 
proved by  the  first  meeting  of  stockholders.  Thereafter,  a 
second  meeting  must  be  held,  at  least  five  days  before  which 
a  printed  report  relating  to  the  apports  or  other  particular 
advantages  shall  have  been  placed  at  the  disposal  of  the 
stockholders.  The  resolution  of  approval  must  be  passed 
by  a  majority  of  stockholders  present,  representing  at  least 
one-half  of  the  capital  stock.  The  organizers  interested  in 
the  resolution  are  disqualified  from  voting.  In  default  of 
such  approval,  the  organization  is  void  in  respect  of  all 
parties.  But  the  confirmatory  resolution,  if  passed,  does 
not  prevent  an  action  on  the  ground  of  fraud. ^ 

The  object  of  these  provisions  is  to  prevent  promoters 
from  selling  at  inflated  values,  and  from  burdening  the 

*  L.  1867,  arts.  4,  24,  30. 
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corporation  with  unfair  contracts  for  salaries  and  the  like, 
omitted  in  the  prospectus.  We  shall  see  how  the  same  evils 
are  dealt  with  in  the  most  recent  legislation  of  England  by 
provisions  relating  to  the  prospectus  itself/ 

8.  Within  one  month  from  the  date  of  organizing  the 
corporation,  a  duplicate,  or  (if  verified  by  notarial  act)  a 
copy,  of  the  articles  of  association  must  be  filed  in  the  office 
of  the  justice  of  the  peace  or  tribunal  of  commerce  of  the 
district  in  which  the  corporation  is  established.  To  this 
must  be  annexed  (a)  a  copy  of  the  subscription  and  proof 
of  payment  of  at  least  one-fourth;  (b)  a  certified  copy  of 
the  resolutions  passed  at  the  general  meeting  (required  in 
the  case  of  apports  of  property) ;  (c)  a  certified  list  of  the 
name,  address  and  occupation  of  each  subscriber  and  the 
number  of  shares  subscribed  for.^ 

9.  Within  one  month,  an  extract  of  the  articles  of  asso- 
ciation must  be  published  in  the  official  journal,  the  ad- 
vertisement to  contain  the  title  and  duration  of  the  cor- 
poration, its  principal  office,  the  name  and  address  of  the 
persons  entrusted  with  its  management  and  the  powder  of 
signature,  the  amount  of  money  or  property  to  be  contrib- 
uted, the  date  of  beginning  business,  and  the  date  when  the 
documents  were  officially  filed. ^ 

Comment. — The  Continental  systems,  differing  from 
those  of  England  and  the  American  states,  lay  stress  upon 
the  importance  of  obtaining  subscriptions  to  the  entire 
amount  of  the  authorized  share  capital  before  the  corpor- 
ation is  authorized  to  do  business.  This  may  be  accom- 
plished by  simultaneous  act  or  by  a  series  of  successive  acts. 
French  law,  differing  from  that  of  Germany,  does  not 
especially  provide  for  a  simultaneous  and  complete  subscrip- 

^  Infra,  chap,  v,  tit.  "  Over-capitalization." 

»  L.  1867,  art.  55.  '  Arts.  56,  57. 
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tion  (souscription  intcgrcde),  although  the  method  is  some- 
times followed  in  practice.  The  method  contemplated  by 
statute  is  by  open  offer  to  the  public  continuing  until  the 
capital  is  completely  underwritten.  Meanwhile,  the  cor- 
poration is  denied  the  right  to  do  business.  If  a  rigorous 
enforcement  of  this  prohibition  were  made  and  adequate 
sanction  provided  for  the  protection  of  money  stockhold- 
ers against  the  possibility  of  fictitious  subscriptions,  the  sys- 
tem would  be  admirable  in  assuring  economic  strength  to 
the  corporation  before  commencing  to  operate.  We  shall 
see  that  these  sanctions  are  more  adequately  provided  under 
the  German  system  than  under  the  French. 

A  specific  provision,  no  matter  how  clear  or  categorical, 
is  ineffective  unless  accompanied  by  a  device  for  its  enforce- 
ment. This  is  evident  especially  in  respect  of  the  French 
provisions  designed  to  prevent  the  overvaluation  of  prop- 
erty transferred  to  the  corporation  in  payment  of  sub- 
scriptions. The  nullity  of  the  corporation  is  stated  to  be 
the  penalty  of  an  original  organization  in  which  some  of 
the  subscriptions  have  been  paid  in  property  at  a  ficti- 
tious valuation.  Nullity  will  be  decreed,  however,  only  in 
the  event  of  fraudulent  intent,  and  the  difficulty  of  prov- 
ing fraud  to  the  satisfaction  of  a  French  tribunal  is  re- 
garded by  some  as  one  of  the  chief  dangers  threatening 
confidence  in  corporate  organizations  in  France.^ 

The  privilege  extended  to  any  of  the  organizers  by 
the  articles  of  association  to  pay  for  their  subscriptions 
in  property  tends  to  destroy  equality  among  the  share- 
holders from  the  very  beginning.  The  system  introduced 
to  prevent  this  by  the  Law  of  1867  seems  ingenious, 
and  the  cause  of  its  failure  is  not  at  first  apparent. 
The  shareholders  who  pay  for  their  subscriptions  in  money 
are  made  the  arbiters  of  the  value  of  property  brought  in 

^Nouel,  Les  Societe  par  actions;  la  Reforme  (1911).  P-  128  and  note. 
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(apportee)  by  other  stockholders.  The  value  of  the  prop- 
erty may  be  lawfully  certified  by  resolution  of  these  sub- 
scribers only  after  the  report  made  thereon  by  experts 
designated  by  the  money  subscribers.  The  system  is  thus 
theoretically  just  and  fair;  yet  recent  writers  do  not  approve 
of  its  practical  results,  for  the  reason  that  a  critical  ap- 
praisal is  rarely  made.  The  stockholders  seldom  reject  a 
valuation  suggested  by  the  promoters.  At  most,  the  money 
stockholders  delay  their  approval  for  a  time,  during  which 
negotiations  ensue  between  themselves  and  the  apporteurs. 
This  usually  results  in  a  compromise  by  w^hich  the  money 
stockholders  receive  additional  consideration  in  stock  {i.  e. 
a  bonus)  without  strengthening  the  financial  condition  of 
the  corporation. 

Another  cause  for  the  failure  to  control  the  valuation  of 
property  transferred  is  due  to  the  fact  that  the  money  stock- 
holders are  frequently  interested  in  syndicates  promoted 
in  conjunction  with  the  apporteurs,  with  the  object  of  ulti- 
mately placing  the  stock  with  the  public.  Accordingly,  the 
original  shareholders  have  but  little  interest  in  proving 
the  value  of  the  property  contributed.  The  appraisers  often 
make  their  report  solely  upon  information  furnished  by  the 
organizers.  Indeed,  at  the  Corporations  Congress  of  1900, 
Rousseau  stated  that  the  report  was  frequently  made  after 
the  articles  are  executed.^ 

The  chief  restraint  upon  indiscriminate  overvaluation  of 
property  transferred  in  payment  of  subscriptions  lies  in 
the  provision  of  the  Law  of  1893  prohibiting  the  negotia- 
tion of  shares  paid  for  in  property  during  a  period  of  two 
years.^  This  has  somewhat  discouraged  the  flotation  of 
apporteurs'  shares.  It  fails,  however,  to  cure  the  evils 
we  have  described,  operating  to  the  detriment  of  bona-fide 

1  Congrcs  des  societes  de  1900,  p.  78,  cited  Nouel,  op.  cit.,  p.  133. 
'  Law  of  August  i,  1893,  art.  2,  amending  Law  of  1867,  art.  3. 
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money  subscribers.  It  also  fails  to  protect  creditors  who 
are  induced  to  extend  credit  to  the  corporation  in  the  be- 
lief that  the  capital  has  been  fully  paid  in. 

Furthermore,  many  provisions  of  the  Law  of  1867,  as 
modified  by  that  of  1893,  though  salutary  in  themselves, 
are  not  applied  rigorously  by  the  French  courts.  Not- 
withstanding the  provisions  of  article  15,  visiting  the 
penalties  of  criminal  deceit  upon  those  who  publish  false 
statements  for  the  purpose  of  obtaining  subscriptions,  the 
courts  have  not  applied  the  article  to  exaggerations  and 
misrepresentations  contained  in  the  prospectus.  Thus  in  one 
case  the  court  said  that  certain  representations  "regrettable 
indeed  as  they  were,  did  not  transgress  the  limit  of  those 
adventurous  statements  and  even  falsehoods  which  are 
frequently  met  with  in  commercial  prospectuses;"  ''that 
mere  false  statements,  however  multiplied,  do  not  of  them- 
selves constitute  fraudulent  practices  in  the  sense  of  article 
415  of  the  Penal  Code.'" 

Another  defect  admitted  by  modern  French  writers  is 
that  the  Law  of  1867  does  not  provide  for  immediate  re- 
sponsibility of  the  organizers  or  managers  in  the  event  of 
a  violation  of  the  provisions  relating  to  corporate  organiza- 
tion. Their  responsibility  results  only  indirectly  from  a 
judgment  declaring  the  corporation  a  nullity.  Further- 
more, the  adjudicated  cases  show  that  a  judgment  of  nullity 
is  rarely  decreed  until  long  after  the  time  when  the  cor- 
poration begins  to  do  business.  During  this  period  the 
money  of  the  cash  subscribers  has  been  transformed  into 
dead  capital,  such  as  machinery,  merchandise,  etc.  Debts 
have  been  incurred  in  the  purchase  of  property,  or  in  de- 
fraying the  running  expenses  of  the  business. 

As  against  creditors,   neither  the  corporation  nor  the 

»  Trib.  of  Commerce,  Paris,  Mar.  23,  1887,  Dalloz,  1887,  part  ii,  p.  251. 
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Stockholders  can  set  up  the  defense  of  nullity/  Accord- 
ingly, creditors  have  the  option  of  treating  the  corpora- 
tion as  null,  or  as  validly  constituted.  If  they  choose  the 
latter,  the  evil  day  is  postponed;  if  the  former,  the  court 
is  compelled  to  deal  with  a  corporation  in  fact,  if  not  in 
law,  and  must  proceed  to  liquidate  by  selling  the  assets 
and  distributing  the  proceeds.  If  action  has  not  been  too 
long  delayed,  the  creditor  may  suffer  little,  if  any,  loss.  The 
money  stockholder,  however,  is  met  with  the  principle  of 
French  jurisprudence  that  the  court  has  no  power  to  dis- 
tribute the  assets  otherwise  than  as  agreed  upon  by  the 
parties  themselves,  notwithstanding  the  nullity  of  the  cor- 
poration. For  example,  where  the  court  has  annulled  a 
corporation  for  violation  of  article  i  by  reason  of  the  share 
capital  not  being  fully  subscribed,  or  by  reason  of  the  sub- 
scriptions not  being  paid  in  to  the  extent  of  one-quarter, 
the  shareholders  who  have  contributed  property  cannot  be 
compelled  to  take  back  their  ap ports,  but  may  participate 
in  the  proceeds  of  all  the  assets  to  the  same  extent  as  the 
other  subscribers.  ^  Accordingly,  the  creditors  and  money 
stockholders,  who  are  entitled  to  the  greatest  amount  of 
protection,  have  the  least  incentive  to  avail  themselves  of 
the  sanctions  provided  for  by  the  law  and  intended  for 
their  benefit.  ^ 

The  action  of  nullity  is  employed  only  as  a  condition 
precedent  to  holding  the  organizers  or  managers  responsible 
for  a  violation  of  either  formal  or  substantial  provisions. 
It  is  a  proceeding  relied  upon  as  a  formality,  very  much 
as  judgments  are  obtained  against  corporations  under  Eng- 
lish and  American  law  and  prosecuted  to  execution  where 

^  Art.  7,  L.  1867.  Nouel,  op.  cit.,  pp.  1 19-122. 

'  Marinesco,  Des  Conditions  exigees  pour  la  constitution  des  societes 
anonymes  (1889),  p.  220.  This  author  is  of  the  opinion  that  the  Law 
of  1867  has  failed  in  the  protection  of  creditors  and  later  shareholders. 
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there  is  no  dispute  and  no  possibility  of  realizing,  but  where 
all  legal  remedies  must  be  exhausted  as  a  technicality  de- 
manded by  equity  courts  prior  to  proceedings  against  di- 
rectors for  malversation  of  corporate  funds. 

Thaller  has  said  that  the  action  of  nullity  is  frequently 
used  as  a  sword  by  unscrupulous  persons  to  compel  recog- 
nition of  doubtful  claims/  It  is  true  that  under  the  Law 
of  1893,  this  evil  has  been  mitigated  by  introducing 
a  short  statute  of  limitations.  The  law  also  permits  the 
cure  of  defects  prior  to  action  brought.  But  close  observ- 
ers still  regard  the  law  as  unnecessarily  severe  against  the 
organizers.  On  this  account,  experienced  and  financially 
responsible  persons  often  refrain  from  undertaking  the  or- 
ganization of  corporations.  This  works  injuriously  and 
not  beneficially  in  the  interests  of  creditors  and  stockhold- 
ers. The  action  of  nullity  might  well  be  replaced  by  meas- 
ures more  effective  though  less  severe.  Responsibility  for 
compliance  with  the  law  should  be  made  independent  of 
the  action  of  nullity,  and  original  money  subscribers  should 
be  protected  against  inflated  contributions  of  property. 

2.    GERMANY 

Legislative  Development. — The  Napoleonic  codes  were 
extended,  in  1807,  to  Baden,  the  Rhenish  Palatinate, 
Rhenish  Hesse  and  the  Prussian  provinces  of  Posen,  Rhen- 
ish Prussia  and  Westphalia.  Despite  the  fall  of  the  French 
Empire,  they  continued  in  force  until  replaced  by  German 
legislation.  Accordingly,  the  corporation  type  of  the  Code 
de  commerce  exerted  important  influence  upon  all  subse- 
quent legislation  in  Germany.  Prussia  was  the  first  state  of 
Germany  to  provide  separate  legislation  for  general  cor- 
porate regulation,  at  first  in  respect  of  railroad  corpora- 
tions ^    and    afterwards    for    all    corporations.*      Austria, 

*  Journal  des  societes,  1884,  p.  764. 

'  L.  of  November  3,  1838.  »  L.  of  November  8,  1843. 
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Hamburg,  Saxony  and  Bremen  still  continued  to  pass  laws 
relating  only  to  certain  specific  questions  of  corporation 
law.  Saxony  had  in  preparation  a  draft  of  a  general  law 
during  1836  and  1837,  but  it  was  not  adopted/ 

After  1838,  the  commercial  requirements  of  the  German 
states  led  to  the  preparation  of  a  number  of  drafts  for  a 
commercial  code.  The  Wurtemberg  draft  of  1839,  the 
Prussian  draft  of  1857,  the  Austrian  draft  of  1858  and  the 
so-called  Frankfort  draft  of  1859  all  contained  provisions 
relating  to  corporations  and  followed  the  type  established 
by  the  Code  de  commerce,  with  the  distinguishing  charac- 
teristic of  limited  liability. 

The  basis  of  the  modern  German  law  of  corporations 
is  to  be  found  in  what  is  now  known  as  the  Old  Com- 
mercial Code,  adopted  in  1861  in  most  of  the  German 
states — separately,  but  in  an  uniform  text.  It  was  the  re- 
sult of  a  conference  for  uniform  commercial  legislation 
called  by  Bavaria  in  1856,  held  at  Nuremberg.  The  draft 
prepared  by  the  conference  was  adopted  as  a  federal  sta- 
tute of  the  North  German  Confederation  ^  and,  two  years 
later,  as  a  federal  statute  of  the  German  Empire.^  In  the 
meantime,  a  special  statute  had  been  passed,  amending  the 
code  in  respect  of  corporations/  the  principal  character- 
istic of  which  w^as  the  definite  adhesion  to  the  free  or  non- 
concessionary  principle.  Theretofore,  corporate  entity  had 
proceeded  from  a  public  act  of  the  state  {constitutio  per- 
sonalis) ;  thereafter,  it  resulted  from  the  observance  of 
normative  regulations  laid  down  by  general  statute. 

The  abuse  of  corporate  forms  as  instrumentalities  of 
business  and  the  panic  of  1873  which  resulted  partly  there- 

1  Lehmann,  op.  cit.,  i,  pp.  77-78. 

»  L.  of  June  5,  1869. 

'  L.  of  April  16,  1871 ;  for  Bavaria,  April  22,  1871. 

*  L.  of  June  11,  1870. 


329]  CREDITORS  AND  SHAREHOLDERS  67 

from,  led  to  the  demand  for  a  stricter  regulation  of  cor- 
porate organization. 

The  ministry  of  justice  prepared  a  draft  statute  which 
was  presented  to  the  federal  council  on  September  7th, 
1883.^  The  draft  was  finally  adopted  by  the  Law  of  July 
1 8th,  1884. 

A  final  revision  of  the  Commercial  Code  was  made 
as  part  of  the  series  of  federal  laws  passed  just  prior 
to  the  opening  of  the  present  century,  designed  to 
unify  and  modernize  the  entire  private  law  of  Germany. 
The  provisions  of  the  Commercial  Code  had  to  be  brought 
into  harmony  with  those  of  the  new  Civil  Code,  and,  ac- 
cordingly, a  draft  was  presented  in  July,  1896,  when  the 
Civil  Code  was  adopted  by  the  Reichstag.  A  second  draft, 
in  line  with  suggestions  made  in  the  Reichstag,  was  pre- 
sented at  the  next  session  and  became  a  law  on  May 
loth,  1897.- 

In  the  Commercial  Code  thus  revised  in  1897,  the  pro- 
visions relating  to  corporations  *  grew  much  more  de- 
tailed. The  principal  additions  are  those  which  provide  for 
a  more  thorough  administrative  control  over  organization, 
increase  and  decrease  of  capital  stock,  transfer  in  bulk  of 
the  entire  property  of  a  corporation  and  proceedings  for 
dissolution. 

Corporations  under  German  law  are  distinguished  from 
associations  with  limited  liability  (Gesellschaften  mit 
beschrdnkter  Haftung),  provided  for  by  the  law  of  April 
20th,  1892.  These  organizations,  which  play  an  important 
part  in  the  commerce  of  Germany  at  the  present  day,  may 

*  The  draft  was  thoroughly  digested  and  criticized  by  Goldschmidt 
in  Zeitschrift  fiir  Handelsrecht,  vol.  xxx ;  by  Bahr  in  Ihering's  Jahr- 
biicher,  vol.  xxi;  and  by  Wiener,  Der  Aktiengesetz-Entwurf  von  1883. 

2  Staub,  Komnientar  sum  Handelsgesetzbuch,  i,  pp.  1-2. 

3  Sees.  178-319. 
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be  compared  to  limited  partnerships  in  which  all  of  the 
parties  are  limited  partners.  The  company  represents  a 
separate  juristic  entity/  but  the  share  capital  is  not  divided 
into  shares  of  stock  and  no  part  is  transferable  without  the 
consent  of  the  company.^  Accordingly,  this  type  will  not 
be  treated  of  in  the  succeeding  pages. ^ 

Existing  Law. — The  German  Commercial  Code  (Han- 
delsgesetzhiich)  does  not  provide  a  definition  of  corpor- 
ations. It  simply  outlines  the  prerequisites  for  the  exist- 
ence of  a  corporation  and  defines  the  legal  relations  of 
parties  interested  as  organizers,  stockholders,  or  creditors. 

The  provisions  of  the  Code  are  contained  in  a  separate 
division  entitled  '' Aktiengesellschaften.'' "^  In  order  to 
form  a  corporation  under  German  law,  at  least  five  per- 
sons must  verify  articles  of  association  in  the  presence  of 
a  court,  or  notary,  subscribing  for  a  certain  number  of 
shares.     The  article?  must  contain: 

1.  The  name  and  the  situs  of  the  corporation. 

2.  The  purposes  for  which  it  is  organized. 

3.  The  amount  of  capital  stock  and  the  par  value  of  the 
shares. 

4.  The  officers  to  be  elected  and  the  manner  of  their  election. 

5.  The  manner  in  which  the  general  meeting  of  stockholders 
is  to  be  called. 

6.  The  manner  in  which  official  notice  by  the  corporation 
is  to  be  given.  ^ 

As  in  the  French   Code,   a  general  provision  declares 

L.  of  April  20th,  1892. 
"^  Ibid.,  sec.  17. 

*  See  generally  upon  these  organizations,  Staub,  Kommentar  zum 
Gesetz  hetreffend  die  Gesellschaften  mit  beschrdnkter  Haftung  (1909). 

*  German  Comm.  C,  sees.  178-319. 
^  Ibid.,  sec.  182. 
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that  all  stockholders  are  limited  in  their  liability  to  the 
amount  of  their  shares.^ 

Differing  from  the  practice  in  England  and  the  United 
States,  bearer  shares  are  customary ;  accordingly  they  are 
expressly  recognized  by  statute.-  Fractional  shares  are  not 
permitted.  As  bearer  shares  can  be  freely  negotiated 
without  transfer  on  the  books  of  the  corporation,  the  hold- 
ers of  such  shares  are  not  known  to  the  corporation  until 
the  coupons  attached  have  been  presented  for  the  payment 
of  dividends  declared.  Accordingly,  the  legislature,  in 
order  to  insure  full  liability  of  the  shareholder  up  to  the 
amount  of  the  price  agreed  to  be  paid  for  his  shares,  has 
prohibited  the  issuance  of  bearer  shares  of  which  the  sub- 
scription price  has  not  been  completely  paid  in.  This  is 
required  even  in  cases  where  the  amount  agreed  to  be  paid 
for  the  shares  is  greater  than  par.  Registered  shares  on 
which  only  part  payment  has  been  made,  must  contain  a 
statement  on  the  face  of  the  certificates,  of  the  amount 
paid.^ 

A  notable  provision  of  the  law  requires  all  shares  to 
be  of  a  par  value  of  at  least  one  thousand  marks,  except 
in  certain  special  cases  not  necessary  to  mention,  in  which 
the  shares  must  be  of  the  par  value  of  at  least  two  hun- 
dred marks.*  This  provision  is  intended  to  discourage 
speculation  by  persons  of  limited  means;  accordingly, 
there  is  now  but  little  speculation  by  the  working  classes 
in  shares  of  small  denominations,  so  frequently  encountered 
in  mining  and  other  companies  in  England  and  America.^ 

1  German  Comm.  C,  sec.  178.  ^  Ibid.,  sec.  179. 

8  Ibid.,  sec.  179.  *  Ibid.,  sec.  180. 

*  Modern  German  writers  point  to  the  fact  that  the  very  class  least 
able  to  bear  the  burdens  of  loss  through  reckless  or  fraudulent  issues 
of  securities  is  often  the  first  to  become  interested  in  them.  Bohm, 
Ueber  Aktiondrschuts  nach  deutschem,  englischem  und  fransosischem 
Recht  (1910),  pp.  44-45. 
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The  articles  of  association  serve  both  as  a  subscription 
agreement  and  as  a  constitution,  or  organic  law  of  the 
corporation.  The  Code  mentions  only  the  minimal  re- 
quisites of  the  articles  of  association.  It  is  customary  to 
include  in  the  articles  a  detailed  regulation  of  the  in- 
ternal organization  of  the  corporation  under  the  heading  of 
"  Statuten.''  Such  statutes  or  regulations  establish  the 
powers  and  compensation  of  the  supervising  council  (Aiif- 
sichtsrath)  and  directorate  (Vorstand),  the  object  and 
duration  of  the  corporation,  the  powers  of  the  stockholders 
in  general  assembly;  the  nature  and  value  of  the  business  or 
property  to  be  turned  over  to  the  corporation  in  payment, 
in  part  or  in  whole,  of  subscriptions  not  payable  in  cash; 
and  many  other  provisions  which  are  found  both  in  the 
certificate  of  incorporation  and  by-laws  of  corporations  or- 
ganized under  English  or  American  practice.^ 

If  the  articles  do  not  state  the  character  of  the  shares, 
they  are  deemed  to  be  nominative.  The  articles,  however, 
may  provide  that,  upon  the  demand  of  a  stockholder,  shares 
which  are  nominative  may  be  made  bearer  shares  and  those 
which  are  bearer  shares  may  be  registered  in  the  name  of 
the  owner.  ^ 

The  articles  may  also  provide  for  the  classification  of 
the  stock,  preferred  and  common.  The  Code  does  not 
state  all  of  the  varying  rights  which  may  be  provided  for 
by  the  articles.  It  recognizes  varying  rights  in  the  divis- 
ion of  profits  and  capital ;  ^  it  also  recognizes  that  the 
articles  may  provide  a  maximum  of  shares  upon  which 
any  one  stockholder  may  vote;  that  certain  classes  of 
stockholders,  as  for  instance,  holders  of  preferred  stock, 

^  See,   for  example,   Senftner,   Wie  griindet  man   eine  AktiengeselU 
schaft?  p.  17,  where  a  form  of  articles  is  given. 

2  Comm.  C,  sec.  183. 

3  Ibid.,  sec.  185. 
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may  have  greater  voting  capacity  than  those  of  a  dif- 
ferent class/  Accordingly,  German  law  gives  a  free  hand 
in  all  matters  of  varying  agreement  by  v^^hich  minority 
shareholders  may  be  protected  and  by  which  preferential 
and  proportional  voting  may  be  effected. 

German  law  differs  from  the  French  in  its  method  of 
dealing  with  purchases  of  property.  Where  contributions 
in  kind  are  permitted  by  the  articles,  it  is  customary  to 
speak  of  a  "  qualified  "  organization  {qualifizierte  Griin- 
dnng).^  The  Code  requires  the  articles  of  association  to 
state  the  particular  advantage  which  any  individual  stock- 
holder (mentioning  his  name)  is  to  receive.  Payments 
made  by  stockholders  upon  the  capital  stock  otherwise  than 
in  money,  with  the  name  of  such  stockholders,  the  basis  of 
payment  and  the  number  of  shares  thus  issued  must  be 
stated  in  the  articles.*  All  agreements  of  this  character  not 
specifically  set  forth  are  invalid  as  against  the  corporation. 

German  law  is  peculiar  in  providing  a  definition  of  per- 
sons to  be  regarded  as  organizers  (Griinder).  The  Code 
provides  that  stockholders  who  adopt  the  articles  of  as- 
sociation, and  those  who  pay  for  their  subscription  other- 
wise than  in  money,  shall  be  regarded  as  (gelten  als)  the 
organizers  of  the  corporation.*  The  purpose  of  this  de- 
finition is  to  identify  the  persons  upon  whom  the  legis- 
lature elsewhere  places  the  burden  of  responsibility  under 
penalities  both  of  a  civil  and  of  a  criminal  character.'' 

The  execution  of  the  articles  of  association  does  not  in 

1  Comm.  C,  sec.  252;  see  Staub,  Kommentar  cum  Handelsgesetzbuch 
(1900),  i,  pp.  760-1. 

2  Gierke    in    Holtsendorff's    Encyklopddie    der    Rechtswissenschaft 
(1904),  i,  p.  948. 

*  Comm.  C,  sec.  186. 

*  Ibid.,  sec.  187. 

*  Staub,  op.  cit.,  i,  p.  578. 
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itself  constitute  the  corporation  a  legal  entity.  All  of  the 
authorized  capital  stock  must  be  subscribed  for  before  the 
corporation  is  authorized  to  do  business.  Two  methods 
of  accomplishing  the  subscription  in  full  are  provided  for. 
The  first  is  that  by  which  the  organizers  subscribe  for  the 
entire '  capital  stock  in  the  articles.^  This  is  by  far  the 
most  usual  proceeding  and  is  known  as  ''  simultaneous  " 
organization  (Sinmltangrundung ) . 

The  second  method  is  complicated  and  is  seldom  em- 
ployed in  practice.^  It  is  known  as  successive  organization 
(Successivgri'mditng)  and  consists  in  obtaining  subscrip- 
tions during  a  period  of  time  after  the  signing  of  the  ar- 
ticles, until  the  capital  stock  is  completely  subscribed  for. 
The  document  of  subscription  (Zeichniingsschein)  con- 
sists of  a  written  declaration  containing  reference  to  the 
date  of  the  articles  of  association,  the  name,  occupation  and 
residence  of  each  organizer,  the  subscription  price  of  the 
shares  and  payments  to  be  made  thereon,  and  the  date  at 
which  the  subscription  shall  become  invalid  if  the  entire 
amount  has  not  been  underwritten.^ 

If  the  organization  is  simultaneous,  the  organizers  desig- 
nate the  first  supervising  council  in  the  articles,  or  by  separ- 
ate document  verified  in  the  presence  of  a  court  or  notary.* 
If  the  organization  is  successive,  the  supervising  council 
must  be  elected  at  a  general  meeting  of  the  stockholders 
after  the  capital  stock  has  been  completely  subscribed.^ 

Beside  the  supervising  council,  German  law  provides 
for  a  directorate  (Vorstand)  consisting  of  one  or  more 
persons  to  be  appointed  in  the  manner  provided  for  in  the 
articles.    If  the  articles  provide  for  the  appointment  of  the 

1  Comm.  C,  sec.  188. 

2  Senftner,  op.  cit.,  p.  11. 

3  Comm.  C,  sec.  189.  *  Ibid.,  sec.  190. 
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directorate  through  the  general  meeting  of  stockholders, 
the  first  board  is  appointed  in  the  same  manner  as  the  super- 
vising council/ 

As  a  further  protection  to  the  public  against  the  flota- 
tion of  watered  securities,  the  new  Commercial  Code  has 
introduced  a  somewhat  novel  guarantee  of  the  good  faith 
of  the  organizers.  Whenever  subscriptions  are  to  be  paid 
otherwise  than  in  cash,  the  organizers  must  sign  a  declara- 
tion stating  the  essential  circumstances  which  tend  to  show 
the  reasonableness  of  the  agreement  so  far  as  the  same 
relates  to  the  acceptance  of  property  instead  of  cash.  This 
declaration  must  set  out  the  transactions  by  which  the  com- 
pany came  to  acquire  the  property  and  the  average  cost 
price  over  a  period  of  two  years.  If  the  company  is  to  ac- 
quire the  business  of  a  going  concern,  the  declaration  must 
state  the  results  of  operating  the  same  during  the  previous 
two  years." 

After  the  election  of  the  supervising  council  and  the 
directorate,  it  is  their  first  duty  to  examine  and  certify  as 
to  the  legal  organization  of  the  company.  If,  however, 
any  of  the  directorate  or  supervising  council  are  likewise 
organizers,  or  recipients  of  any  particular  advantages  or 
compensation  by  reason  of  the  organization,  or  have  trans- 
ferred property  other  than  money  in  payment  of  shares,  the 
certification  of  the  proper  organization  of  the  corporation 
must  also  be  made  by  auditors  (Revisoren)  appointed  by 
the  official  board  of  trade  of  the  district,  or  in  the  absence 
of  any  such,  by  the  court* 

The  examination  must  relate  particularly  to  the  correct- 
ness and  completeness  of  the  declaration  made  by  the  or- 
ganizers with  reference  to  the  subscriptions  to  and  pay- 

^  Comm.  C,  sec,  190. 

^Ibid,,  sec.  191.  ^  Ibid.,  sec.  192. 
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ment  of  the  capital  stock.  It  must  also  relate  to  the  facts 
constituting  the  basis  for  the  declaration  of  the  organizers 
with  regard  to  the  reasonableness  of  agreements  to  trans- 
fer property  in  exchange  for  shares.  A  report  embody- 
ing the  results  of  the  examination  must  be  made  by  the 
supervising  council  and  directorate  jointly,  and,  in  the  event 
that  auditors  have  been  appointed,  they  must  also  execute 
the  report,  a  copy  of  which  must  be  delivered  to  the  board 
of  trade  which  appointed  them.  The  report  is  accessible  to 
the  public.^ 

If  differences  arise  between  the  auditors  and  the  or- 
ganizers as  to  the  scope  of  the  examination,  the  board  of 
trade  or  court  which  appointed  the  auditors  must  determine 
whether  the  demand  for  further  information  is  justified." 

All  the  foregoing  provisions  are  reinforced  by  the 
requirements  of  publication  demanded  by  the  Code.  The 
corporation  must  be  registered  as  such  in  the  commercial 
registry  of  the  court  of  the  district  in  which  it  has  its 
situs,  pursuant  to  an  application  signed  by  all  of  the  organ- 
izers, members  of  the  supervising  council  and  directorate. 
The  application  for  registration  must  include :  ^ 

1.  The  articles  of  association  and  subscriptions  to  the  cap- 
ital stock; 

2.  all  contracts  relating  to  special  advantages  and  compen- 
sations of  stockholders  and  organizers; 

3.  in  the  event  that  all  shares  are  not  subscribed  for  by  the 
organizers,  a  duplicate  of  all  subscriptions  must  be  registered, 
together  with  a  list  of  all  subscribers  and  the  amounts  still 
owing  on  each  share ; 

4.  the  documents  relating  to  the  election  of  directorate  and 
supervising  council. 

1  Comm.  C,  sec.  193. 

^Ibid.,  sec.  194-  ^  Ibid.,  sec.  195. 
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5.  the  report  as  to  the  legal  organization  of  the  corporation 
and  the  documents  upon  which  it  is  based;  if  the  report  is 
made  also  by  auditors,  a  certificate  that  a  report  of  the  audi- 
tors has  been  delivered  to  the  board  of  trade ; 

6.  whenever  the  particular  nature  of  the  undertaking  re- 
quires governmental  consent,  a  document  showing  such  consent 
must  also  be  filed. 

The  application  for  registration  must  also  contain  a  dec- 
laration that  every  share  has  been  paid  for  in  money  and 
that  the  directorate  is  in  possession  of  the  same,  except 
such  subscriptions  as  were  agreed  to  be  paid  for  in  prop- 
erty. The  price  at  which  the  shares  were  issued  and  the 
amount  of  money  paid  thereon  must  also  be  stated;  this 
must  be  at  least  one-quarter  of  the  par  value  and  in  the 
event  of  issuing  shares  at  a  price  above  par,  at  least  one 
quarter  of  the  actual  price.  The  members  of  the  direc- 
torate must  send  their  signatures  for  filing  with  the  courts ; 
all  documents  presented  with  the  application  for  registra- 
tion must  also  be  filed  in  court  either  in  their  original  form, 
or  by  certified  copies.^ 

The  registration  of  the  corporation  as  provided  for  by 
law  constitutes  a  condition  precedent  to  the  existence  of  the 
corporation  as  such.-  Every  person  assuming  to  act  in  be- 
half of  the  association  prior  to  its  entry  in  the  commercial 
register  at  the  seat  of  the  corporation  will  himself  be  per- 
sonally liable,  and  no  shares  or  interim  certificates  can  be 
issued  prior  to  that  time,  nor  can  any  subscription  right  be 
transferred. 

The  organizers  are  responsible  to  the  company  as  joint 
debtors  for  the  correctness  and  completeness  of  the  state- 
ments made  in  their  reports  relating  to  the  subscriptions  and 

1  Comm.  C,  sec.  195. 
^  Ihid.,  sec.  200. 
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payments  of  the  capital  stock,  and  to  the  advantages  which 
they  or  any  stockholders  are  to  receive,  either  directly,  or 
through  payment  of  subscriptions  in  kind.  They  are 
liable  for  all  balances  due  on  subscriptions  and  must  take 
over  any  balance  of  stock, remaining  unsubscribed  for.  If 
the  company  has  been  injured  by  reason  of  their  accept- 
ance of  property  in  payment  of  subscriptions,  with  fraudu- 
lent intent,  all  of  the  organizers  are  liable  as  joint  debtors; 
provided,  however,  that  if  an  individual  organizer  had 
no  knowledge  of  the  incorrectness  or  incompleteness  of 
the  statements  made,  or  of  an  intentional  injury  to  the 
corporation,  or  could  not  have  known  of  it  by  exercising 
the  ordinary  care  of  a  business  man,  he  may  be  held  free 
of  liability.^ 

Liability  is  incurred  jointly  with  the  organizers  by  any 
person  who  receives  a  benefit,  as  part  of  the  cost  of  or- 
ganization, not  mentioned  in  the  schedule  of  charges  re- 
quired to  be  published,  provided  he  knew  or  must  have 
known  that  such  information  was  wilfully  withheld;  the 
same  applies  to  all  parties  who  knowingly  withhold  such 
information,  or  who  knowingly  aid  in  the  wilful  injury 
of  the  company  by  transfer  of  property  in  payment  of 
subscriptions.^ 

The  Code  goes  further  than  any  prior  legislation  in 
protecting  the  public  against  fraud  or  negligence  in  the 
organization  of  corporations,  by  placing  a  liability  even 
upon  the  bankers  who  offer  the  shares  for  sale.  All  per- 
sons who  have  made  a  public  offering  of  the  shares  before 
the  registration  of  the  corporation  or  within  two  years 
thereafter  shall  be  jointly  liable  with  the  organizers  in  case 
of  the  incorrectness  or  incompleteness  of  the  report  of  the 
organizers  relating  to  the  subscription  or  payment  of  the 
capital  stock,  or  to  the  advantages  agreed  to  be  given  to 

1  Comm.  C,  sec.  202.  2  Jjyid. 
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certain  of  the  shareholders  or  organizers,  or  in  case  of 
wilful  injury  to  the  corporation  through  payments  in  kind, 
provided  such  persons  knew  of  the  incorrectness  or  in- 
completeness of  the  statements,  or  of  the  wilful  injury,  or 
might  have  had  such  knowledge  by  the  exercise  of  the  ordi- 
nary care  of  a  business  man.^ 

This  practically  makes  the  issuing  banker  a  guarantor 
of  the  correctness  of  the  statements  made  by  the  organ- 
izers in  connection  with  their  report  for  the  registration, 
and  requires  him  to  make  an  independent  investiga- 
tion in  order  to  be  satisfied  that  all  of  the  legal  and 
economic  requirements  have  been  complied  with.  The 
provision  is  applicable  also  to  all  persons  endeavoring  to 
make  sales  by  public  offering  of  stock  already  issued  and 
on  the  market,  irrespective  of  the  fact  that  they  took  no 
part  in  the  original  issue.^  The  statute  is  intended  to 
prevent  general  distribution  of  shares  regarding  which 
the  advertiser  or  banker  may  have  little  information. 
It  is  designed  to  prevent  the  irresponsible  dissemination 
of  worthless  shares  by  puffing  and  extravagant  promises. 

In  fact,  the  responsibility  of  the  banker  is  in  many  re- 
spects placed  on  the  same  basis  as  that  of  the  organizer. 
The  Code  makes  both  jointly  liable  to  the  company;  indeed, 
redress  must  be  sought  against  them  before  recourse  is  had 
against  members  of  the  supervising  council  or  directorate, 
for  any  failure  properly  to  verify  compliance  with  the  law. 
The  latter  become  liable  for  their  negligence  only  in  the 
event  that  redress  cannot  be  obtained  from  the  organizers 
or  the  bankers.* 

A  cause  of  action  against  the  organizers,  issuing  bank- 

1  Comm.  C,  sec.  203. 
'  Staub,  op.  cit.,  i,  p.  619. 
3  Comm.  C,  sec.  204. 
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ers,  members  of  the  supervising. council  or  directorate  for 
failure  to  verify  compliance  with  the  law  as  already  out- 
lined, is  prescribed  after  a  period  of  five  years  from  regis- 
tration in  the  commercial  registry/ 

Prior  to  the  Law  of  1884,  it  was  not  unusual  for  the 
organizers  to  enter  into  agreements  disadvantageous  to  the 
company  and,  after  the  period  of  organization  had  been 
completed,  effect  a  compromise  of  their  liability.  This 
was  easily  accomplished  by  reason  of  the  fact  that  they 
were  likely  also  to  have  a  majority  of  the  stock;  thus,  at 
the  first  general  meeting  of  stockholders,  they  obtained  the 
adoption  of  a  resolution  granting  dccharge.^  It  is  now  pro- 
vided that  no  waiver  or  compromise  of  claims  against  any 
of  the  persons  responsible  for  the  proper  organization  of 
the  company  is  permissible  until  after  five  years  from  the 
period  of  registration  and  then  only  by  vote  of  a  general 
meeting  of  stockholders;  a  minority  of  one-fifth  of  the 
capital  stock  may  veto  the  resolution.^ 

A  resolution  of  the  general  meeting  of  the  stockholders 
is  required  for  the  acquisition  within  two  years  from  the 
time  of  registration,  of  any  equipment  intended  for  per- 
manent use  in  the  business  of  the  company,  or  of  immov- 
ables exceeding  in  value  one-tenth  of  the  capital  stock.  Be- 
fore the  resolution  is  passed,  the  supervising  council  must 
examine  and  report  in  writing  upon  the  proposed  acquisi- 
tion; and  the  resolution  requires  a  majority  of  three-quar- 
ters of  the  capital  stock  represented  at  the  meeting.  If 
the  contract  is  undertaken  within  one  year  from  registra- 
tion, the  three-quarters  majority  must  represent  at  least 
one-quarter  of  the  entire  capital  stock.  The  resolution 
itself  must  in  all  cases  be  registered.* 

1  Comm.  C,  sec.  206.  ^  Staub,  op.  cit.,  i,  p.  624 

3  Comm.  C,  sec.  205.  *  Ibid.,  sec.  207. 
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As  a  corollary  to  the  obligation  placed  upon  banks  of 
issue,  a  further  protection  against  reckless  flotations  of 
new  and  untried  securities  is  found  in  the  prohibition  laid 
upon  all  stock  exchanges  from  listing  the  shares  of  any  cor- 
poration prior  to  one  year  from  registration  in  the  com- 
mercial registry  and  the  publication  of  its  first  annual  bal- 
ance sheet  and  profit-and-loss  account.^ 

In  addition  to  safeguards  found  in  the  method  and  pro- 
cedure of  organization,  German  law  is  characteristic  in  the 
precision  with  which  it  has  provided  for  criminal  penal- 
ties applicable  to  offenses  committed  by  the  organizers  or 
others  in  connection  with  the  organization  of  the  company 
and  the  flotation  of  its  securities. 

The  Commercial  Code  of  1870  added  penal  provisions 
in  the  division  relating  to  corporations;  it  defined  the  of- 
fenses and  punishments  concretely  instead  of  referring  to 
the  general  provisions  of  the  Criminal  Code.  These  special 
provisions  were  amplified  by  the  Law  of  1884  ^^^  were  in- 
corporated, practically  without  change,  in  the  new  Com- 
mercial Code.^ 

Punishment  by  imprisonment  and  at  the  same  time  by 
fine  not  exceeding  twenty  thousand  marks  is  imposed  as  a 
penalty  upon : 

1.  organizers  or  members  of  the  supervising  council  or 
directorate  who,  for  the  purpose  of  entering  the  corporation 
in  the  commercial  registry,  knowingly  make  false  statements 
in  respect  of  the  subscription  or  payment  of  the  capital  stock, 
or  of  the  price  at  which  the  shares  are  issued,  or  in  respect  of 
the  payments  of  subscriptions  otherwise  than  in  money; 

2.  any  persons  who  knowingly  make  false  statements  in  re- 
spect of  any  of  the  foregoing  matters  in  a  prospectus  publicly 
offering  the  shares  of  a  corporation  for  sale ; 

^  L.  of  June  22nd,  1896,  relating  to  Stock  Exchanges  {Borsengesetz), 
sec.  39. 
»  Staub,  op.  cit.,  i,  p.  934- 


8o  THE  LAW  OF  CORPORATIONS  [342 

3.  members  of  the  supervising  council  or  directorate  who, 
for  the  purpose  of  entering  in  the  commercial  registry  an  in- 
crease in  the  capital  stock,  knowingly  make  false  statements  ih 
respect  of  the  payment  of  the  stock  already  issued,  or  of  the 
subscription  or  payment  of  the  increased  stock,  or  in  respect 
of  the  amount  at  which  the  shares  are  issued,  or  in  respect  of 
payments  upon  the  increased  stock  made  otherwise  than  in 
money.  ^ 

In  addition  to  the  penalties  already  mentioned,  managers 
and  directors  may  incur  the  loss  of  civil  rights.  If, 
however,  there  be  extenuating  circtmistances,  sentence 
may  be  confined  to  the  imposition  of  a  fine."  Under  the 
general  provisions  of  the  Criminal  Code,  the  length  of  im- 
prisonment may  vary  from  one  day  to  five  years. ^ 

Members  of  the  directorate  or  supervising  council  are 
punishable  with  imprisonment  not  exceeding  one  year  and 
also  by  fine  not  exceeding  twenty  thousand  marks,  if  they 
have  knowingly  issued  nominative  shares,  partly  paid  up, 
not  mentioning  the  amount  actually  paid  thereon ;  or  issued 
shares  or  interim  certificates  before  the  company  has  been 
registered  in  the  commercial  registry:  or  issued  shares  or 
interim  certificates  of  less  than  one  thousand  marks  par 
value,  as  provided  by  law.  These  of^cers,  and  also  liqui- 
dators, are  subject  to  the  same  penalties  if  they  have  know^- 
ingly  made  false  reports  or  statements  as  to  the  condition 
of  the  company's  affairs.  If  there  be  extenuating  circtmi- 
stances, punishment  may  be  restricted  to  the  imposition  of 
a  fine.* 

Comment. — The  detailed  and  conservative  nature  of 
German  legislation  governing  corporations  may  be  ascribed 
to  the  severe  experiences  of  the  German  people  following 
the  Franco-Prussian  War.  Their  victory  in  that  contest 
and    in   particular   the   large    indemnity   paid   by   France 

1  Comm.  C,  sec.  313.  '  Ihid. 

3  Sees.  16,  27.  *Ibid.,  sec.  314. 
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led  to  an  enormous  increase  in  commercial  enterprise;  it 
also  gave  opportunity,  however,  for  dangerous  speculation 
with  which  the  existing  laws  of  corporations  were  then  ill- 
designed  to  cope.     Ihering,  writing  in  1877,  said: 

The  corporation  in  its  present  form  is  one  of  the  most  incom- 
plete and  dangerous  devices  of  our  entire  jurisprudence.  Most 
of  the  evil  which  has  overtaken  commercial  relations  during 
the  past  few  years  results  either  directly  from  this  source,  or 
is  at  least  closely  related  to  it.  .  .  .  The  attacks  which  it  has 
incited  against  private  property  have  been  more  serious  than 
if  fire,  drought,  famine,  earthquake,  war  and  hostile  occupa- 
tion had  all  conspired  to  ruin  the  welfare  of  the  nation.^ 

When  such  was  the  warning  of  one  of  Germany's  lead- 
ing jurists,  it  is  not  surprising  that  every  possible  safe- 
guard was  thrown  round  the  organization  of  corporations 
during  succeeding  revisions  of  the  law. 

The  capstone  of  the  structure  provided  by  the  new  Com- 
mercial Code  is  publicity.  Some  authors,  even  in  Germany, 
are  of  the  opinion  that  the  requirements  of  publicity  have 
been  somewhat  overextended ;  ^  that  the  system  has  thus 
become  ponderous  and  that  those  who  would  inform  them- 
selves of  facts  necessary  for  their  protection  are  compelled 
to  wade  through  a  mass  of  material  much  of  which  could 
be  dispensed  with. 

The  express  provisions  of  the  Code  are  evidence  of  the 
fact  that  the  legislature  gave  paramount  consideration  to 
the  rights  of  the  creditors  and  ordinary  stockholders  (as 
distinguished  from  the  organizers).  Thus  it  is  provided 
that  as  soon  as  the  organizers  take  over  all  of  the  shares, 
the  company  is  organized  (errichtet) .^  And  yet,  before  the 

*  Ihering,  Zweck  im  Recht;  translated  from  i,  pp.  227-228. 
2  Rehm,    "  Die    Uebertreibung    des    Off  enheitsprinzips    im    Aktien- 
rechte,"  Deutsche  Juristenzeitung,  1904,  pp.  34  et  seq. 
9  Comm.  C,  sec.  188. 
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organization  of  the  company  has  been  registered  in  the 
commercial  registry  at  its  situs,  the  corporation  does  not 
exist  (besteht  nicht)  as  such/  Just  what  is  the  legal  nature 
of  the  organization  in  the  meantime  is  not  expressly  stated 
in  the  Code.  The  best  authorities  are  of  the  opinion  that 
before  registration,  even  though  all  other  requisites  have 
been  complied  with,  it  has  no  capacity  to  acquire  rights  or 
incur  obligations,  although  as  an  association  regulated  by 
the  Civil  Code  certain  rights  may  accrue  and  certain  obli- 
gations attach  to  its  members  as  individuals,  i.  e.  they  may 
become  joint  creditors  and  joint  debtors."  An  act  per- 
formed in  the  name  of  the  association  prior  to  its  cor- 
porate existence  is  unqualifiedly  stated  to  render  the  indi- 
vidual personally  liable.^  What  benefits,  if  any,  may  ac- 
crue to  the  organization  during  that  period  by  reason  of 
acts  undertaken  in  its  name  are  not  made  clear.  It  is 
manifestly  intended  to  discourage  all  activity  prior  to  full 
compliance.  This  is  consistent  with  the  system  of  issuing 
the  stock  which,  as  under  the  French  code,  must  all  be 
subscribed  for  before  registration  can  be  made.  Thus 
economic  strength  is  assured  to  its  authorized  capital; 
intending  purchasers  of  stock  and  creditors  know  the 
amount  which  may  be  relied  upon  before  the  company  is 
committed  to  liabilities  and  before  any  of  the  funds  already 
contributed  have  been  used  as  working  capital.* 

Gierke  considers  that  the  chief  value  of  the  scheme  lies 
in  the  fact  that  an  individual  duty  is  laid  upon  all  those 
charged  with  verifying  compliance  with  the  law,  whether 

1  Comm.  C,  sec.  200. 

2  Staub,  op.  cit.,  pp.  605-606. 

3  Comm.  C,  sec.  200. 

^Cf.    Gareis,   Das  Deutsche   Handelsrecht    (1909),    P-   219;    Bohm, 
op.  cit.,  p.  13. 
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as  organizers  or  promoters,  supervisors  or  auditors.^  The 
distinction  as  regards  rights  and  duties  between  subscribers 
who  have  undertaken  to  pay  their  subscriptions  in  kind  and 
those  who  pay  in  money  is  taken  over,  with  modifications, 
from  the  French  Law  of  1867;  but  the  feature  of  verifi- 
cation by  the  supervisors  of  the  corporation,  if  disinter- 
ested, or  by  auditors,  if  the  supervisors  are  interested* 
is  novel.  Modern  experience  teaches  that  it  is  neces- 
sary to  have  some  independent  test  in  order  to  prove 
compliance  both  with  formal  requirements  and  with  the 
demands  of  sound  business  finance.  The  organizers  as 
well  as  the  initial  officers  are  frequently  also  the  majority 
stockholders,  or  able  to  control  a  majority  at  the  first  meet- 
ing. Even  if  they  do  not,  they  usually  have  a  sufficiently 
large  interest  in  the  taking  over  of  property  or  entering 
into  contracts  to  prevent  an  impartial  judgment  in  these 
matters.  It  is  important  that  the  administrative  device  in- 
tended to  remedy  this  should  be  free  from  great  expense., 
complication  or  delay.  We  shall  see  that,  in  some  coun- 
tries, a  judicial  tribunal  is  clothed  with  the  power  to  ap- 
prove the  various  steps  taken  in  organizing.^  It  is  doubtful 
whether  courts  of  law  are  so  constituted  as  satisfactorily 
to  perform  duties  of  this  nature,  although  some  recent  ex- 
pressions of  opinion  tend  in  this  direction.*  It  is  noticeable, 
indeed,  that  in  the  United  States,  especially  within  the  past 
decade,  questions  of  a  business  nature  have  been  referred 
to  or  voluntarily  considered  by  the  courts.     Thus  the  de- 

1  See  article  by  him  in  Goldschmidt's  Zeitschrift  fur  das  gesamte 
Handelsrecht,  "  Entwurf  des  neuen  Handelsgesetzbuch,"  1896,  p.  488. 

2  E.  g.  Italy,  see  infra,  chap,  iv,  subdiv.  3. 

'  *'  In  these  days  the  most  useful  function  of  our  courts  should  be 
to  control  business  within  just  and  honest  bounds."  Untermyer, 
Some  Needed  Legislative  Reforms  in  Corporate  Management,  Ad- 
dress delivered  before  the  New  York  County  Bar  Association  (1911), 
p.  15.  i 
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termination  of  the  reasonableness  of  rates,  or  prices,  and 
the  fairness  of  competition,  both  of  which  questions  involve 
also,  indirectly,  the  question  of  a  fair  return  upon  capital 
invested,  represent  functions  similar  to  that  which  courts 
w^ould  be  compelled  to  exercise  in  determining  whether  the 
capital  stock  has  been  fairly  paid  up  by  contributions  of 
property  other  than  money. 

To  insure  formal  and  substantial  compliance  with  the 
law  in  the  organization  of  corporations,  German  legis- 
lation has  created  a  control  independent  of  the  organ- 
izers, initial  officers  and  stockholders;  but  it  has  not  im- 
posed this  duty  upon  the  courts.  At  most,  the  court  has  the 
duty  of  appointing  the  auditors,  in  default  of  their  appoint- 
ment by  the  board  of  trade.  The  German  law  thus  wisely 
leaves  to  independent  business  men,  through  their  disinter- 
ested appointees,  the  verification  of  the  various  steps  of 
organization. 

We  have  seen  that  the  French  system  places  great 
reliance  upon  the  remedy  of  nullification  for  insur- 
ing compliance  with  the  requirements  of  the  law.  We  have 
already  called  attention  to  the  fact  that  this  often  oper- 
ates to  the  injury  of  stockholders  and  creditors  rather  than 
to  their  benefit.  German  law  has  not  entirely  eliminated 
the  action  of  nullification ;  it  may  be  instituted  by  any  stock- 
holder, director,  or  supervisor,  if  the  articles,  as  recorded, 
are  defective.^  But  an  error  in  the  articles,  unless  it  relate 
to  the  amount  of  the  capital,  or  of  the  par  value  of  the 
shares,  may  be  cured  by  amending  the  articles.^  Though 
the  German  law  is  much  less  stringent  in  this  respect  than 
the  French,  it  is  difficult  to  see  where  any  real  interest  is 
neglected. 

The  German  Code  appears  needlessly  harsh  in  denying 
to  subscribers  the  right  to  transfer  their  interests  prior  to 

1  Comm.  C,  sec.  309-  ^  ^^^d.,  sec.  310. 
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the  registration  of  the  corporation.  The  codes  of  the  Latin 
countries  make  all  intermediate  holders  responsible,  in  ad- 
dition to  the  original  subscriber;  thus  added  security  is 
given  for  the  collection  of  the  original  subscription.  Au- 
thority in  Germany  is  divided  as  to  the  wisdom  of  the 
German  provision.^  Its  sole  advantage  appears  to  be  that 
of  limiting  the  number  of  interested  parties,  during  the 
period  preceding  complete  organization,  to  those  who  may 
be  supposed  to  have  some  knowledge  of  the  enterprise. 

Finally,  it  is  noteworthy  that  the  German  law  of  cor- 
porations closely  follows  the  actual  conditions  of  the  busi- 
ness world.  Business  experts  assisted  in  modeling  the 
drafts  of  the  Commercial  Code  and  thus  a  practical  trend, 
often  lacking  in  other  systems,  has  been  given  to  it.  The 
recognition  given  to  boards  of  trade  and  their  auditors, 
the  appreciation  of  the  important  part  played  by  bankers 
and  brokers  in  the  flotation  of  shares  and  by  stock  ex- 
changes in  providing  a  ready  market,  all  testify  to  the  fact 
that  the  legislature  has  attempted  to  deal  with  the  corpora- 
tion as  an  important  factor  in  the  social  and  economic  evo- 
lution of  the  nation  and  not  merely  as  a  legal  phenomenon. 
As  Ihering  has  expressed  it,  the  association  type  is  to  be 
recognized  not  merely  as  an  isolated  relationship  arising 
out  of  contract,  but  as  an  underlying  form  subserving  the 
purposes  of  human  existence.^ 

3.  ITALY 

Legislative  Development. — The  French  Code  de  com- 
merce constituted  the  basis  of  the  various  provincial  legisla- 
tions of  Italy  during  the  first  half  of  the  last  century,  with 

^  Gierke  favors  it  while  Lehmann  considers  it  of  no  practical  ad- 
vantage.    Gierke  in  Zeitschrift  fiir  Handelsrecht,  1896,  p.  488. 

2  Op.  cit.,  i,  p.  222 :  "nicht  bloss  um  em  einselnes  Vertragsverh'dltniss 
sondern  um  eine  Grundform  menschlicher  ZiL'eckverfolgung  ....'* 
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such  modifications  as  were  effected  by  local  special  laws  and 
general  provincial  codes.  The  kingdom  of  Sardinia,  for 
example,  adopted  a  general  commercial  code  (Codice  di 
commercio  Alhertino)  bearing  date  December  30th,  1842, 
Following  close  upon  the  creation  of  the  united  kingdom 
of  Italy,  a  commercial  code  {Codice  di  commercio  del 
Regno  d'ltalia)  w^as  formulated  after  careful  preliminary 
studies,  and  became  a  law  June  25th,  1865.  In  the  main  it 
followed  the  trend  of  the  Sardinian  code,  which  in  turn  was 
much  affected  by  Napoleonic  precedents/  The  provisions  re- 
lating to  commercial  associations,  and  particularly  to  cor- 
porations, were  found,  however,  to  be  inadequate  after  a  few 
years  of  practical  operation.  In  June,  1869,  Mancini  pro- 
posed a  revision,  for  which  a  commission  was  appointed  by 
administrative  decree.  The  commission  reported  a  pro}et 
in  April,  1872,  for  revising  the  code,  and  later,  in  1874,  a 
separate  pro  jet  for  commercial  associations.  The  absolute 
necessity  for  an  adequate  law  of  associations  influenced  the 
movement  for  a  new  commercial  code  generally,  and  in 
1876,  a  new  commission  was  appointed;  it  reported  in 
1880,  its  pro  jet  was  finally  approved  April  2nd,  1882,  and 
became  effective  January  ist,  1883.^ 

Existing  Law. — Following  the  French  system,  the  Ital- 
ian Code  prohibits  the  typical  corporation  type  (societa  ano- 
nima)  from  using  any  other  than  a  fanciful  title  or  one 
descriptive  of  the  enterprise.^  It  deviates  from  the  French 
system  and  resembles  the  German,  in  that  it  differentiates 
the  methods  of  organization  by  simultaneous  act  of  organ- 
izers and  by  successive  acts  of  subscribers.*     It  differs, 

1  Lehmann,  Das  Recht  der  Aktiengesellschaft,  i,  p.  72- 

2  Bing,  La  societe  anonyme  en  droit  italien  (1887),  pp.  32-35. 
Mtalian  Commercial  Code  [revised  to  1909]   art.  77;  comp.  French 

Commercial  Code,  arts.  29,  30,  according  to  which  the  nature  of  the 
enterprise  must  appear  in  the  title. 
*  Italian  Comm.  C,  arts.  128,  129. 
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however,  from  the  German  system  and  resembles  the 
Swiss,  in  placing  the  period  of  registration  after  the  first 
general  meeting  of  stockholders/  The  Italian  system 
is  unique  in  requiring  the  execution  of  articles  of  subscrip- 
tion as  well  as  of  articles  of  incorporation.  The  articles 
of  subscription  vary  according  to  whether  the  plan  of  or- 
ganization is  simultaneous  or  successive.  If  the  former,  one 
or  more  public  documents  must  establish  the  fact  that  the 
organizers  {promotori)  have  subscribed  the  entire  capital 
stock. ^  The  existence  of  conditions  demanded  by  the  law 
must  be  verified  and  administrators  or  agents  designated 
who  are  entrusted  with  representation  until  the  first  general 
meeting." 

If  the  organization  be  successive,  i.  e.  effected  by  pub- 
lic subscription,  the  organizers  execute  a  prospectus  (pro- 
gramma)  stating  the  objects  of  the  corporation,  its  capital, 
the  principal  clauses  which  are  to  be  embodied  in  the  articles 
of  incorporation  and  the  personal  benefits  which  the  or- 
ganizers are  to  receive  pursuant  to  the  corporate  statutes, 
or  from  the  profits  of  operation.  The  prospectus  must  be 
filed  in  the  commercial  court  at  the  situs  of  the  company.* 
Subscriptions  may  then  be  taken,  either  upon  copies  of  the 
prospectus,  or  by  some  instrument  embodying  certain  es- 
sential statements  of  the  proposed  corporate  statutes.  In 
either  case,  the  subscriptions  must  be  notarially  verified.' 

Each  shareholder  must  pay  at  least  three-tenths  of  the 
amount  subscribed  by  him.  No  stock  may  be  issued  for 
less  than  par  and  no  new  stock  may  be  issued  before  the 
original  capital  has  been  entirely  paid  up.®    After  the  entire 

1  Italian  Comm.  C,  art.  91 ;  cf.  Swiss  Code  of  Obligations,  arts.  618, 
623. 

2  Italian  Comm.  C,  art.  128. 

^Ihid.,  art.  128.  ^  Ibid.,  art.  129. 

^Ihid.,  art.   130.  ^  Ibid.,  art.   131. 
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capital  stock  has  been  subscribed,  the  organizers  must  pub- 
lish the  period  determined  by  them  within  which  payment 
of  the  subscriptions  must  be  made.  Two  weeks  there- 
after, a  first  meeting  must  be  convened  at  which  money 
payments  must  be  recorded  and  an  appraiser  appointed  to 
verify  payments  in  kind  (conferite).  It  must  also  adopt 
the  corporate  statutes  and  elect  directors  (amministratori) 
unless  this  has  already  been  accomplished  by  designation  in 
the  articles.  It  also  elects  the  syndics  (sindaci)  and  must 
ratify  all  agreements  providing  for  particular  advantages 
in  favor  of  the  organizers.^ 

An  interesting  provision,  protective  of  minority  interests 
at  the  first  meeting,  accords  the  right  to  any  subscriber  to 
demand  delay  in  order  that  further  information  concerning 
the  organization  be  obtained.  If  the  demand  is  supported  by 
subscribers  representing  at  least  one-quarter  of  the  capital 
stock,  an  adjournment  not  exceeding  three  days  must  be 
granted;  if  a  majority  support  the  demand,  a  delay  of  not 
exceeding  one  month  must  be  granted;  if  the  demand  be 
supported  by  at  least  three-quarters  of  the  capital  stock  a 
longer  delay  may  be  obtained.^  If  no  adjournment  is  de- 
manded, the  meeting  proceeds  to  the  adoption  of  the  articles 
of  incorporation  (atto  costitutivo).^  Differing  from  the 
Swiss  system  but  in  line  with  that  of  Germany,  the  Code 
expressly  provides  that  no  right  in  the  subscription  may  be 
transferred  prior  to  complete  organization.* 

The  organizers  are  liable  jointly  for  all  obligations  as- 
sumed in  connection  with  the  organization,  even  though 
they  may  have  recourse  against  the  corporation  for  reim- 

1  Italian  Comm.  C,  art.  132. 

2  Ihid.,  art.  135.  '  ^^^'^^  art.  136. 

*  Ibid.,   art.    137;    comp.    Swiss    Code   of    Obligations,    art.   636   and 
German  Comm.  C,  sec.  200. 
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bursement  when  it  is  completely  organized;  if  organization 
is  not  effected,  they  have  no  recourse  against  the  sub- 
scribers.^ Recourse  against  the  corporation  is  made  de- 
pendent upon  approval  of  their  acts  by  the  first  general 
meeting.'  The  organizers  are  prohibited  from  obtain- 
ing personal  advantages  by  reason  of  organizing  the  com- 
pany, except  such  as  are  computed  on  the  net  profits  result- 
ing from  the  operation  of  the  company,  not  to  exceed  cer- 
tain percentages  m.entioned  in  the  Code.^ 

The  Code  provides  certain  minimal  requisites  for  the 
articles  of  incorporation.*  A  noteworthy  provision  re- 
quires that  verification  of  compliance  w'ith  all  the  legal 
requirements  shall  be  made  by  a  judicial  body,  W^.,  the 
civil  tribunal  at  the  proposed  situs  of  the  corporation.  The 
articles  must  be  filed  within  fifteen  days  following  their 
adoption  in  the  office  of  the  clerk  of  the  court.  The  court 
thereupon  deliberates  in  chambers  with  the  public  minister, 
and,  if  it  determines  that  full  compliance  has  been  made,  it 
issues  its  decree  that  a  transcript  of  the  articles  of  incor- 
poration be  published  with  the  corporate  statutes.^  The 
details  are  regulated  by  royal  ordinance.  Publication  is 
made  in  an  official  bulletin  relating  to  stock  companies.® 

The  Italian  Commercial  Code  also  contains  criminal 
sanctions  for  its  mandatory  provisions  relating  to  the  or- 
ganization of  corporations,  though  these  are  less  detailed 
than  those  of  the  German  Code.^ 

1  Italian  Comm.  C,  art.  126. 
«  Ibid.,  art.  138.  »  Ibid.,  art.  127. 

*  Ibid.,  art.  89.  *  Ibid.,  art.  91. 

•  Ibid.,  art.  95. 

''  A  person  who  makes  false  statements  in  respect  of  subscriptions 
obtained,  payments  made,  or  persons  associated  with  the  company, 
for  the  purpose  of  obtaining  subscriptions  to  its  shares,  or  payments 
thereon,  is  guilty  of  swindling  (la  truffa)  and  subject  to  the  penalties 
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Like  the  German  Code,  Italian  law  requires  that  the 
organizers  remain  individually  liable  for  all  obligations  in- 
curred in  the  name  of  the  corporation  until  it  has  been  offi- 
cially registered  and  its  articles  of  incorporation  have  been 
published;  and  if  this  is  not  done  within  three  months  from 
the  general  meeting,  the  subscribers  may  demand  repay- 
ment of  the  amounts  paid  on  their  subscriptions/ 

4.  SPAIN 

Legislative  Development. — Notwithstanding  the  brief 
duration  of  the  Napoleonic  regime,  Spanish  legislation  has 
been  greatly  influenced  by  the  French  codes.  The  French 
Code  de  commerce  was  the  model  of  the  Spanish  Codigo  de 
comercio  of  May  30th,  1829.  The  classifications  and  defi- 
nitions are  almost  entirely  those  of  the  French  code,  though 
many  of  the  administrative  devices  are  peculiar  to  the  pen- 
insula. The  Code  of  1829  in  turn  formed  the  basis  of  the 
codes  of  Bolivia,  Colombia,  Costa  Rica  and  other  Latin- 
American  states." 

After  much  deliberation  and  delay,  a  new  commercial 
code  was  adopted  August  22nd,  1885,  and  went  into  effect 
on  January  ist,  1886.^  This  code  still  contains  the  basic 
law  applicable  to  corporations.*  As  in  the  French  code,  cor- 
porations are  treated  in  a  subhead  under  the  general  divi- 

prescribed  in  the  criminal  code.  Comm.  C,  art.  246.  A  person  who  fails 
to  perform  any  of  the  duties  imposed  upon  him  by  law — viz.  to  file  the 
articles  of  incorporation  or  corporate  statutes,  or  modifications  of  the 
same,  or  the  monthly  report,  or  the  balance  sheet  in  form  as  provided 
by  law  and  within  the  prescribed  period — is  punishable  by  a  fine  of  fifty 
lire  for  each  day  in  which  he  remains  in  default.  Ibid.,  art.  248. 
^  Italian  Comm.  C,  arts.  98,  99. 

2  Lehmann,  op.  cit.,  i,  p.  374- 

3  Translated  into  French  by  Prudhomme,  Code  de  commerce  espag- 
nol,  1891. 

*  Arts.  151-169. 
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sion,  "Commercial  Associations"  (Companias  Mercan- 
tiles). 

A  general  revision  of  Spanish  law  is  now  in  the  hands 
of  a  commission  appointed  by  royal  decree  on  March  nth, 
19 10.  It  is  its  purpose  to  revise  and  amplify  the  Civil 
Code,  Penal  Code,  Codes  of  Civil  and  Penal  Procedure  and 
the  organic  law  of  the  tribunals.  It  is  possible  that  the 
commercial  law  of  the  country  v/ill  also  be  revised  in  con- 
nection with  this  movement.^ 

Existing  Law. — The  Spanish  Commercial  Code  contains 
provisions  applicable  both  to  commercial  associations  in 
general"  and  to  corporations  in  particular*  {companias 
anonimas).  It  also  contains  regulations  applicable  to  par- 
ticular types  of  corporations,  such  as  credit  banks,  banks  of 
issue  and  discount,  railroads,  warehouses,  building-and- 
loan  associations  and  the  like.** 

A  corporation  is  organized  in  Spain  by  registering  ar- 
ticles of  association  at  the  commercial  registry.  The 
articles  must  contain  its  corporate  regulations  and  all  agree- 
ments and  conditions  by  which  the  rights  of  its  members 
(two  or  more)  ^  are  to  be  governed.® 

The  articles  (escritiira  social)  must  state: 

1.  The  name  and  residence  of  the  members. 

2.  The  name  of  the  corporation. 

3.  The  persons  charged  with  its  administration  and  the 
method  of  filling  vacancies. 

4.  The  share  capital  and  the  value  of  contributions  in  kind 
(bienes  aportados)  or  the  basis  of  valuation  of  the  same. 

*  Annual  Bulletin  of  the  Comparative  Law  Bureau  of  the  American 
Bar  Assoc,  1910,  p.  201. 

'  Comm.  C,  arts.  116- 124. 

•  Ibid.,  arts.  151-174.  *  Ibid.,  arts.  175-217. 
^  Ibid.,  art.  116.                                           *  Ibid.,  art.  119. 
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5.  The  number  of  shares  constituting  the  capital. 

6.  The  period  within  which  the  balance  due  on  the  shares, 
if  any,  must  be  paid,  or  the  designation  of  the  person  or  per- 
sons who  have  the  power  to  fix  the  final  date.    • 

7.  The  duration  of  the  corporation. 

8.  Its  purposes. 

9.  The  time  and  manner  of  convening  and  holding  the  gen- 
eral meeting  of  stockholders  {junta  generale)  ;  the  circum- 
stances under  which  special  meetings  are  to  be  called  and  the 
manner  of  convening  and  holding  them. 

10.  The  subjects  reserved  to  the  general  meeting  and  the 
manner  of  computing  a  majority  therein. 

11.  All  agreements  and  particular  conditions  which  afifect 
the  rights  of  the  shareholders.^ 

There  is  no  obligation  to  pay  in  a  certain  amount  of  the 
capital  prior  to  the  registration  of  the  company,  but  one- 
half  must  be  paid  in  before  registered  shares  may  be  con- 
verted into  bearer  shares.^  As  in  the  French  law%  the 
original  subscribers  and  all  intermediate  holders  are  respon- 
sible for  payment  up  to  the  face  value  of  the  shares.  If  a 
conversion  into  bearer  shares  has  been  made  prior  to  full 
payment,  the  apparent  possessors  {los  q^e  se  miiestren 
como  tenedores)  of  the  shares  are  alone  responsible;  if 
these  are  unknown,  the  corporation  may  annul  the  shares 
impaid  for  and  may  issue  and  deliver  new  ones  to  satisfy 
the  unpaid  balance;  4t  must  then  account  for  any  surplus 
to  the  ow^ner  in  default.^ 

No  new  series  of  shares  may  be  issued  until  the  ante- 
cedent issues  have  been  w^holly  paid  up,  and  no  purchases 

1  Comm.  C,  art.  151.  The  eleventh  clause  (supra)  is  expressed  in 
facultative  form  in  this  article  but  under  art.  119  it  would  seem  to  be 
mandatory — "  deherd  liacer  constar." 

» Ihid.,  art.  164. 
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of  its  own  shares  may  be  made  by  a  corporation  even  out 
of  profits,  except  for  the  purpose  of  amortization/ 

If  any  subscription  remains  partly  unpaid,  the  corpora- 
tion has  the  option  of  attaching  the  property  of  the  sub- 
scriber for  the  balance  due,  or  of  rescinding  the  subscrip- 
tion agreement  and  retaining  the  amount  already  paid.^ 

Contributions  in  kind  must  be  appraised  in  the  manner 
provided  for  in  the  articles  and,  in  default  of  any  special 
provision  in  this  respect,  by  experts  chosen  by  the  parties, 
or  by  an  umpire,  should  the  experts  fail  to  agree.^ 

5.  SWITZERLAND 

Legislative  Development. — Prior  to  June  14th,  188 1,  cor- 
porations, as  indeed,  many  other  branches  of  the  civil  and 
commercial  law  of  Switzerland,  were  regulated  by  cantonal 
laws,  fragmentary  in  character  and  differing  widely  from 
each  other.  After  a  long  period  of  deliberation,  a  Federal 
Code  of  Obligations  was  enacted  pursuant  to  the  Constitu- 
tion of  1874.  This  law  regulates  corporations  under  a 
special  title  {Actiengesellschaften;  societes  anonymes).* 

Swiss  law  does  not  recognize  the  strict  separation  of 
commercial  as  distinguished  from  civil  transactions,  as  in 
France ;  nor  does  it  draw  a  sharp  distinction  between  com- 
mercial and  civil  persons,  as  in  Germany.  Accordingly, 
the  law  of  corporations  is  not  treated  in  a  separate  body  of 
commercial  law.  The  general  provisions  of  the  Civil  Code, 
adopted  December  loth,  1907,  effective  January  ist,  19 12, 
are  applicable  to  corporations  wherever  appropriate.  The 
Code  of  Obligations  still  exists  as  a  separate  statute,  al- 
though a  general  revision  is  now  pending. 

Existing  Law. — Under  Swiss  law,  the  general  meeting 

1  Comm.  C,  arts.  165,  166.      *     2  /^,-j.^  art.  170.  ^  Ibid.,  art.  172. 

*  Code  of  Obligations,  arts.  612-677. 
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of  subscribers  (Zeichner)  for  organization  must  be  held 
before  registration,  after  all  the  stock  has  been  subscribed. 
The  general  meeting  must  adopt  a  resolution  that  the  capital 
has  been  fully  subscribed  and  that  twenty  per  cent  has  been 
paid  in  upon  each  share.  The  meeting  adopts  corporate 
statutes  and  elects  the  board  of  directors  {V erwaltiing) 
to  serve  for  the  first  three  years.  ^  The  managers  do  not 
constitute  a  separate  organ  of  the  corporation  but  derive 
their  powers  through  delegation  from  the  board  of  di- 
rectors.^ 

Another  variation  from  the  German  system  is  found  in 
the  permission  granted  to  subscribers  to  transfer  their  sub- 
scriptions to  new  holders  prior  to  the  constitutive  meeting. 
The  new  stockholders  may  vote  at  this  meeting  provided 
a  resolution  to  that  effect  be  adopted.  The  original  sub- 
scriber, however,  continues  liable  for  his  subscription.^ 

It  is  unnecessary  to  enlarge  upon  the  system.  In  the 
main  it  follows  that  of  Germany.  Certain  important  var- 
iations from  the  German  system  relating  to  the  operation 
of  the  company  will  be  noted  in  a  subsequent  chapter.* 

Comment. — The  similarity  in  the  laws  of  Italy,  Spain 

1  Swiss  Code  of  Oblig.,  art.  649,  subdiv.  4.  Silbernagel  points  out  that 
the  strong  control  exercised  under  German  law  prior  to  the  first 
general  meeting  has  no  equivalent  in  the  provisions  of  the  Swiss  law. 
Op.  cit.,  p.  323- 

2  Art.  650,  subdiv,  2,  in  which  it  is  provided  that  the  mandate  is  re- 
vocable at  all  times,  subject  to  the  right  of  the  manager  to  demand 
redress  in  damages.  It  is  quite  customary  to  designate  one  or  more 
members  of  the  board  as  a  managing  committee  {Ausschuss,  or 
Direktion).  They,  not  the  members  of  the  board,  are  termed  the 
"  Directors  ". 

'  Arts.  636-637;  Lehmann,  op.  cit.,  i,  p.  39o;  Silbernagel,  op.  cit., 
p.  325.  Under  German  law,  interim  certificates  must  be  nominative, 
whereas  in  Switzerland  (Code  of  Oblig.,  art.  636)  and  in  Austria. 
(Comm,  C,  art.  222)  they  may  be  issued  to  bearer. 

^  Infra,  ch.  viii,  subdiv.  5. 
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and  Switzerland  in  the  organization  of  corporations  may 
be  ascribed  to  the  fact  that  the  legislation  of  each  of  these 
countries  dates  from  the  same  period.  It  is  to  be  noted 
that  in  both  the  Italian  and  the  Swiss  system,  emphasis  is 
laid  upon  the  first  general  meeting  of  subscribers  or  share- 
holders. The  resolutions  and  appointments  of  this  first  or 
constitutive  meeting  form  the  principal  elements  of  the 
documents  for  the  registry.  This  has  an  advantage,  because 
prospective  stockholders  and  creditors  are  apprised  of  the 
policy  of  the  corporation  and  the  character  of  its  manage- 
ment from  the  very  beginning,  whereas  in  Germany,  the 
corporation  may  come  into  existence  before  the  directors 
and  supervisors  are  elected.  The  Spanish  Code  resembles 
the  German  in  postponing  the  first  general  meeting  until 
after  registration.  The  Spanish  Code  furnishes  but  slight 
protection  to  creditors  as  it  permits  the  organization  of 
companies  with  little  or  no  capital  actually  paid  up.  No 
specific  percentage  of  the  share  capital  need  be  paid  prior 
to  registration  and  even  bearer  shares  may  be  circulated  if 
one-half  of  the  amount  of  the  capital  has  been  paid.  Fur- 
thermore, there  is  no  check  upon  organizers  and  appor- 
teurs;  the  French  legislation  of  1867  seems  to  have  had  but 
little  influence  in  Spain. 

Italian  legislation  lays  great  stress  upon  the  importance 
of  a  judicial  control  over  the  payment  of  the  capital.  In 
committing  this  function  to  the  courts,  it  has  gone  even  be- 
yond the  French  system,  which  attempts  to  accomplish  the 
purpose  by  placing  increased  power  in  the  hands  of  stock- 
holders other  than  organizers. 

The  Swiss  Code  demands  acceptance  of  the  corporate 
statutes  in  toto,  with  the  very  act  of  subscription.  The 
legislative  purpose  is  to  prevent  any  change  whatever  in  the 
nature  of  the  organization  between  the  period  of  obtaining 
subscriptions  and  the  actual  consummation  of  the  organi- 
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zation/  In  this  it  is  even  more  stringent  than  the  German 
law,  which  requires  simply  a  reference  to  the  essential  pro- 
visions of  the  corporate  statutes  in  the  subscription  agree- 
ment. 

*  Silbernagel,  op.  cit,  p.  119. 


CHAPTER  V 

Legislation  and  Reform  in  England  and  America. — 
Organization 

Legislative  Development  in  England. — We  have  seen 
that  the  so-called  "Bubble''  Act  of  1720^  prohibited  the 
transfer  of  shares  of  any  unincorporated  company; 
so  that  unincorporated  joint-stock  companies,  as  far 
as  we  know,  were  treated  as  ordinary  partnerships. 
This  condition  continued  till  1825.  By  reason  of 
the  cessation  of  the  Napoleonic  wars,  trade  had  devel- 
oped anew.  The  complications  and  difficulties  connected 
with  the  grant  of  a  charter  from  the  Crown  or  Parliament, 
together  with  the  manifest  convenience  of  the  corporate 
form  of  association,  induced  Parliament  to  repeal  the 
Bubble  Act,^  which  revived  the  state  of  law  prior  to  that 
act.  The  common  law,  with  its  prohibition  against  the 
transfer  of  any  shares  without  the  consent  of  all  of  the  as- 
sociates, necessitated  the  insertion  of  a  clause  in  the  articles 
of  association  permitting  the  transfer  of  shares  with  the 
consent  of  the  officers.  The  shareholders  continued,  how- 
ever, to  remain  liable  to  an  unlimited  extent.* 

The  next  step  was  taken  by  the  statute  of  1844,*  under 

*  6  George  I,  c.  18. 

2C/.  Lindley,  On  Companies,  p.  3;  the  repealing  statute  is  6  George 
IV.  c.  91. 

'  See  Cunningham,  The  Grozvth  of  English  Industry  and  Commerce, 
Modern  Times,  part  i,  p.  279;  Lehmann,  op.  cit.,  p.  84. 

*7  &  8  Vict.,  c.  no. 
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which  associations  consisting  of  more  than  seven  members 
might  become  invested  with  corporate  entity  by  fulfilling 
certain  conditions  and  registering  the  by-laws  and  other 
particulars.  The  statute  did  not  permit  the  issue  of  shares 
payable  to  bearer  nor  did  it  provide  for  a  limited  liability ; 
practically,  therefore,  it  accorded  only  the  right  to  sue 
and  be  sued  under  the  corporate  name. 

In  1855,  the  Limited  Liability  Act  ^  provided  for  limited 
companies  with  shares  of  a  par  value  of  at  least  ten 
pounds.  This  was  followed  in  the  two  succeeding  years 
by  statutes  extending  the  privilege  of  limited  liability  to  all 
companies  except  certain  classes  mentioned,  such  as  bank- 
ing and  insurance  companies.^ 

The  concessionary  system  was  abandoned  from  1844 
onwards,  but  it  was  not  until  1862  that  a  complete  system 
of  incorporation  and  control  was  enacted,  in  the  form 
of  a  consolidation  and  revision  of  all  prior  acts."  The 
statute  was  practically  a  code  of  company  law  and 
regulated  the  three  classes  of  companies  recognized  in 
English  law,  viz:  (i)  the  unlimited  company  having  a 
capital  divided  into  shares,  (2)  the  company  limited  by 
guaranty  and  having  a  capital  divided  into  shares,  and  (3) 
the  company  limited  by  shares.  It  prohibited  bearer  shares ; 
but  the  statute  of  1867^  permitted  the  issuance  of  "  share 
warrants  "  to  bearer. 

Frequent  amendments,  additions  and  revisions  of  the 
Companies  Act  of  1862  have  been  made  since  that  time,  de- 
tailed reference  to  which  is  unnecessary.  It  is  sufficient 
to  say  that  in  1900,  under  the  form  of  an  act  amending 
that  of  1862,  an  entirely  new  system  of  company  law  was 

»  18  &  19  Vict,  c.  133- 

'  19  &  20  Vict,  c.  47;  21   Vict.,  c.  17. 

»  25  &  26  Vict,  c.  29.       *  30  &  31  Vict.,  c.  131. 
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introduced.  This  was  made  necessary  by  the  abuses  which 
had  arisen  in  connection  with  the  large  number  of  com- 
panies launched  for  exploitation  in  the  colonies.  A  rigor- 
ous regulation  of  the  company  prospectus  was  made  one  of 
the  principal  features  of  English  legislation.^  The  statute 
of  1900  was  the  result  of  patient  research,  originally  carried 
on  by  a  private  commission,  afterward  by  a  committee  of 
Parliament  itself."  It  represented  one  step  in  a  progressive 
legislative  policy  primarily  concerned  with  the  protection  of 
creditor  and  stockholder  and  culminating  in  the  consoli- 
dated statute  of  1908  known  as  the  "  Companies  (Con- 
solidation) Act,  1908."^ 

Legislative  Development  in  America. — After  the  Revo- 
lution, the  states  succeeded  to  the  power  of  the  Crown  to 
grant  charters  of  incorporation.  The  old  concessionary 
system  continued  uninterruptedly  until  1837,  when  Connec- 
ticut passed  the  first  general  act  of  incorporation  for  busi- 
ness companies.  Corporations  could  be  organized  under 
the  statute  for  purposes  limited  to  those  necessary  or  proper 
for  the  accomplishment  of  a  single  object;  the  corporation 
was  given  a  lien  on  the  stock  of  its  members  for  debts  due 
to  it;  and  the  stockholders  were  personally  liable  for  all 
capital  refunded  or  dividends  illegally  declared.** 

By  1850,  about  twenty  states  had  passed  general  incor- 
poration statutes,  modeled  more  or  less  closely  on  the  Con- 
necticut act.  This  legislation  proved  so  satisfactory  that 
constitutional  prohibitions  against  the  creation  of  business 
corporations  by  special  act  of  the  legislature  were  adopted 

*  See    Segnitz,   Prospectus   dans   les   societcs    anglaises   par   actions 
(1908),  p.  8. 

« Ibid.,  p.  32. 

»  8  Edw.  VII,  c.  69. 

*  Frost,  A   Treatise  on  the  Incorporation  and  Organisation  of  Cor- 
porations (1908),  p.  2. 
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in  most  of  the  states.  This  right  is  now  reserved  to  the 
legislature  in  only  six  states,  all  of  fhem  being  of  the  origi- 
nal thirteen.^ 

The  next  development  was  toward  the  enlargement  of  the 
corporate  purposes  and  powers  permitted  by  the  articles. 
Statutes  were  passed  granting  the  right  to  do  business  out- 
side the  state,  to  hold  stock  in  other  corporations,  even 
when  not  directly  necessary  to  the  immediate  purpose  of 
the  holding  corporation,  and  to  amend  the  charter  in  any 
manner  lawful  for  an  original  incorporation.  The  taxes 
derived  from  corporations  both  at  the  time  of  incorporating 
and  during  their  operation  became  a  considerable  item  in  the 
revenue  of  the  states.  Therefore  a  sort  of  competition  grew 
up  among  them  in  devising  and  passing  "  liberal  "  incor- 
poration laws,  thus  inducing  corporators  to  take  advantage 
of  their  benefits.^ 

During  the  past  two  decades,  abuses  of  the  greater  liber- 
ality of  corporate  statutes  have  been  frequent.  This,  to- 
gether with  the  tendency  of  our  industrial  system  toward 
centralization  and  combination,  has  influenced  public  opin^ 
ion  in  favor  of  a  stricter  control  of  business  corporations. 
The  important  revenue  derived  by  the  states  from  corpor- 
ations organized  under  local  authority  continues  to  be  a 
real  obstacle  in  the  way  of  progress.  The  states  have  begun 
to  feel  the  concurrent  taxing  powers  of  the  Federal  Gov- 
ernment, and  therefore  few  of  them  are  willing  to  enact 
stricter  corporation  laws  which  might  cause  the  loss  of 
revenue  from  a  source  at  present  both  important  and 
certain.  Initiative  in  reform  is  therefore  to  be  sought 
from  the  Federal  Government,  with  its  power  of  control 
over  interstate  commerce. 

1  Horack,  op.  cit.,  p.  26  n. 

^  This  applies  particularly  to  laws  of  Delaware,  Maine,  New  Jersey, 
New  York,  and  West  Virginia.     Frost,  ibid.,  pp.  2-3. 
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Existing  Law  and  Reforms. — England  has  partially 
returned  to  the  legislative  policy  of  the  Bubble  Act  of  1720, 
directed  against  the  association  of  large  numbers  of  per- 
sons without  corporate  form.  It  is  recognized  that  the  cor- 
poration, when  properly  regulated  and  controlled,  is  more 
easily  held  under  governmental  supervision  and  restraint 
than  unincorporated  aggregations  of  individuals;  accord- 
ingly, associations  or  partnerships  of  more  than  twenty 
persons  are  prohibited.^ 

English  law  still  retains  the  classification  introduced  in 
1862,  viz.  Companies  limited  by  shares,  which  are  the  ordi- 
nary business  companies  known  to  the  laws  of  the  American 
states ;  companies  limited  by  guaranty,  in  which  the  liability 
of  the  members  is  limited  in  the  articles  to  such  amount  as 
the  members  may  undertake  to  contribute  to  the  assets  of 
the  company  in  the  event  of  its  being  wound  up;  and  un- 
limited companies.  In  a  company  of  the  first  or  second 
type,  the  memorandum  of  association  must  state  the  name 
of  the  company  with  "  Limited  "  as  the  last  word  of  its 
name. 

Corporate  Title. — The  requirement  of  some  designation 
to  show  the  limited  character  of  the  company  is  doubtless 
intended  as  a  protection  to  prospective  creditors.  The  atti- 
tude of  legislatures  in  America  would,  however,  seem  to 
indicate  a  difference  of  opinion  as  to  the  importance  of 
this  feature,  many  states  permitting  the  use  of  a  corporate 
title  similar  to  that  of  an  individual  or  partnership.-  On 
the  other  hand,  many  other  states  require  that  the  name 

1  Companies  (Consolidation)  Act,  1908,  sec.  i,  (2). 

2  Ark.  Dig.  of  Stats.,  1904,  sec.  855;  Cal.  Code,  1907,  sec.  290;  Ga. 
Code,  1910,  sec.  2822 ;  111.  Gen.  Corp.  L.,  sec.  2 ;  Ind.  Burns  Stats.,  1908, 
sees.  4286,  5062 ;  Me.  R.  S.,  c.  47,  sec.  7  ( 1907)  ;  Mich.  Corp.  Act,  1903, 
sec.  2,  par.  i ;  N.  J.  Corp.  Act,  as  amended  to  1910,  sec.  45 ;  N.  Y.  Gen. 
Corp.  Law,  as  amended  to  191 1,  sec.  6;  Penn.  Corp.  Act,  1874,  sec.  3. 


102  THE  LAW  OF  CORPORATIONS  [364 

shall  indicate  that  the  association  has  been  incorporated, 
either  by  commencing  with  the  word  ''  The  "  and  ending 
with  the  word  "  Company  "  or  "  Corporation,"  or  by  plac- 
ing the  word  "  Incorporated  "  or  "  Limited  "  immediately 
after  the  name,  or  by  some  other  form  of  designation/  The 
Commissioners  of  Uniform  State  Laws,  in  their  draft  bill 
for  a  miiform  law  of  incorporation,^  propose  that  the  name 
shall  "  be  such  as  to  indicate  that  it  is  a  corporation,  as  dis- 
tinguished from  a  natural  person  or  partnership."  A  busi- 
ness might  thus  be  continued  under  an  old  individual  or 
partnership  title  by  simply  adding  the  letters  "  Inc.,"  to  the 
old  title.  This  would  permit  the  good-will  to  be  preserved 
and  seems  sufficient  for  all  purposes.* 

The  manner  in  which  the  memorandum  or  certificate  of 
incorporation  shall  be  executed  is  a  matter  of  form,  rather 
than  of  substance,  and  does  not  affect  the  interests  of  stock- 
holders or  creditors.  The  content  of  the  certificate,  how- 
ever, is  of  great  importance,  for  it  is  in  legislating  upon 
what  the  certificate  shall  contain  that  the  statutes  usually 
regulate  the  amount  of  the  capital  stock  and  the  proportion 
which  must  be  subscribed  for  prior  to  filing  the  certificate. 

The  English  Act  simply  requires  that  the  memorandum 

1  Ala.  Code,  1907,  sec.  3447;  Conn.  Pub.  Acts,  1907,  c.  155;  Ky. 
Stats.,  1909,  sec.  2161  (it  need  not  be  a  part  of  the  name  but  must  ap- 
pear on  all  signs  and  on  printed  and  advertising  matter,  under  penalty 
of  fine) ;  Mass.  Bus.  Corp.  L.,  sec.  5;  Md.  Rev.  Corp.  Act,  1908;  Minn. 
.R.  L.,  1905;  sec.  2849;  R.  I.  Gen,  Laws,  1909,  c.  212,  sec.  9;  Wis.  San- 
born's Stats.,  sec.  1772,  as  amended  by  L.  191 1,  c.  341.  » 

'  Second  Tentative  Draft  of  an  Act  to  Make  Uniform  the  Law  of 
Incorporation  of  Business  Corporations,  July,  191 1,  p.  14. 

*The  bill  introduced  (1910),  under  the  auspices  of  the  national  ad- 
ministration, for  federal  incorporation  of  interstate  or  international 
business,  provides  that  the  words  "  national  incorporation "  shall  be 
the  last  words  of  the  name.  The  name  itself  must  be  approved  by 
the  Commissioner  of  Corporations.  Senate  Bill,  no.  6186,  61  st  Cong., 
2nd  session,  sec.  2. 
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shall  state  the  name  of  the  company,  the  part  of  the  United 
Kingdom  in  which  the  office  is  to  be  situated,  the  objects  of 
the  company,  the  limited  liability  of  the  members,  the 
amount  of  share  capital  and  the  number  of  shares  which 
each  subscriber  takes.  ^ 

Capitalisation. — Legislation  in  the  United  States  gener- 
ally requires  a  minimum  amount  of  capital  with  which 
a  corporation  may  commence  business,  but  it  is  interest- 
ing to  note  that  a  few  states  also  fix  a  maximum  limit  of 
capitalization." 

The  provision  seems  to  have  found  favor  with  the  Com- 
missioners of  Uniform  State  Laws,  for  in  their  draft  a 
minimum  and  maximum  limit  are  provided  for,  although 
the  amounts  are  not  stated.*  We  have  seen  that  no  limita- 
tion of  such  a  character  exists  in  any  Continental  European 
statute,  nor  does  it  exist  in  England.  The  amount  of  the 
capitalization  has  no  direct  bearing  on  protection  to  stock- 
holder or  creditor,  and  the  considerations  in  its  favor  would 
seem  to  be  of  a  political  rather  than  legal  character. 

No  limitation  of  the  par  value  of  the  shares  is  contained 
in  the  English  statute,  and  the  same  is  true  in  most  of  our 
states.  A  number,  however,  have  placed  a  minimum  limit 
on   the  par  value  of   shares   to   be   issued.*     The   Com- 

1  Companies  Act,  1908,  sec.  3. 

2  Mich.  $25,000,000;  Corp.  Act,  1903,  sec.  2,  par.  i.  N.  H.  $5,000,000; 
L.  of  1907,  c.  129.  Pa.  $1,000,000  except  manufacturing  or  mining 
corporations  which  may  be  incorporated  with  a  capital  not  exceeding 
$5,000,000  and  thereafter  increased  to  any  amount;  Corp.  Act,  1874, 
sec.  39;  L.  1889.  p.  180;  L.  1905,  p.  280,  sec.  i.  Vt.  $10,000,000  unless  a 
judge  of  the  Supreme  Court  shall  determine  that  there  is  no  monopoly 
or  restraint  of  trade;  Pub.  Stats.,  1906,  sec.  431 1,  amended  L.  1910,  no. 
143,  sec.  4. 

•  Second  Tentative  Draft,  p.  14. 

*  Conn.  $25;  Pub.  Acts,  1903,  c.  194.  sec.  63.  Mich.  $10;  Corp.  Act, 
1903,  sec.  2,  par.  5.  Mass.  $5;  Bus.  Corp.  L.,  1903.  sec.  8.  N.  Y.  $5; 
Bus.  Corp.  Law,  1910.  sec.  2. 
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missioners  of  Uniform  State  Law  have  proposed  that  the 
par  value  shall  not  be  less  than  $10  nor  more  than  $100/ 
A  provision  for  a  higher  minimum  might  well  be  protective 
of  small  investors  inclined  to  make  investments  of  reckless 
character  merely  because  the  denomination  of  the  shares 
accords  with  the  limited  amount  of  funds  at  their  disposal. 
The  German  statute  has  adopted  a  high  denomination  ($50 
approximately)  with  the  object  of  discouraging  specula- 
tion in  wildcat  ventures  and  the  exploitation  of  that  part 
of  the  public  least  able  to  bear  the  loss. 

Publicity  of  Personnel. — It  is,  of  course,  of  great  im- 
portance at  the  time  of  organization  that  prospective  cred- 
itors and  stockholders  be  apprised  by  some  public  record 
of  the  fiduciaries  who  are  to  manage  the  corporation.^ 

Contrary  to  the  system  of  most  of  the  countries  of  Con- 
tinental Europe,  as  well  as  many  of  the  American  states, 
English  law  does  not  require  that  the  memorandum  shall 
state  the  names  of  the  directors  for  the  first  year.  It  is 
true,  a  consent  signed  by  the  persons  who  are  willing  to  be 
directors  must  be  filed  with  the  registrar  on  registering  the 
memorandum;  but  these  persons  are  not  necessarily  the 
directors  actually  elected  for  the  first  year.^  The  "  articles 
of  association  "  in  England,  which  embody  the  "  regula- 
tions "  (corresponding  to  the  "  by-laws  "  of  corporations 
organized  in  the  United  States),  usually  contain  some  pro- 
vision with  regard  to  the  number  and  qualifications  of  di- 
rectors and  a  statement  of  the  names  of  the  directors  for 
the  first  year.  The  adoption  of  articles  for  a  company 
limited  by  shares  is,  however,  merely  optional.*     The  act 

1  Second  Tentative  Draft,  sec.  2,  iv. 

2  See   Horack,    The    Organization   and   Control   of   Industrial   Cor- 
porations, p.  61. 

3  Companies  Act,  1908,  sec.  72. 
*  Ibid.,  sec.  10,  subdiv.  2. 
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contains  a  schedule  of  standard  forms  of  articles  and  in  the 
event  that  no  other  articles  are  adopted  and  registered,  or 
if  the  articles  as  registered  do  not  exclude  or  modify  the 
regulations  in  the  schedule,  it  is  declared  that  the  latter 
shall  be  deemed  the  regulations  of  the  company  so  far  as 
applicable.'  The  schedule  provides  that  the  first  directors 
shall  be  designated  in  writing  by  a  majority  of  the  sub- 
scribers to  the  memorandum  of  association.^  Every  com- 
pany must  keep  at  its  registered  office  a  register  of  the 
names,  addresses  and  occupations  of  its  directors  and  man- 
agers; it  must  send  a  copy  to  the  registrar  and  notify  him 
of  any  changes.^ 

In  most  of  our  states,  the  names  and  addresses  of  the  first 
directors  must  be  inserted  in  the  certificate  of  incorpora- 
tion.* 

Although  the  matter,  perhaps,  lies  outside  the  scope  of 
the  present  chapter,  it  is  of  equal  importance  that  the 
names  and  addresses  of  directors  subsequently  elected 
should  also  be  subjected  to  publicity.  The  New  York  law 
approaches  but  does  not  accomplish  this  purpose.  The 
oath  of  the  inspectors  of  election,  together  with  a  cer- 
tificate of  the  result  of  the  vote,  must  be  immediately 
filed  in  the  office  of  the  clerk  of  the  county  in  which  the 

1  Companies  Act,  1908,  sec.  11. 

^  Ibid.,  First  Schedule,  Table  A,  sec.  68. 

^  Ibid.,  sec.  75. 

*  Cal.  Code,  sec.  290,  amended  1907 ;  Col.  R.  S.,  1908,  sec.  847 ;  Ind. 
Burns  Ann.  Stats.,  1908,  sec.  5062;  Minn.  R.  L.,  1905,  sec.  2849;  N.  Y. 
Bus.  Corp.  L.,  1910,  sec.  2,  subdiv.  2;  Wis.  Sandborn's  Stats.,  191 1,  sec. 
1775  b.  Many  states  leave  the  number  to  be  determined  by  the  by-laws 
and  the  election  takes  place  at  the  first  meeting  of  shareholders. 
Conn.  Pub.  Acts,  1903,  ch.  194,  sec.  193;  Ga.  Code,  1910,  sec.  2822;  111. 
Gen.  Corp.  L.,  sec.  2;  N.  J.  Corp.  Act,  rev.  to  1910,  sec.  8;  Ohio.  Gen. 
Code,  1910,  sec.  8625;  see  also  Second  Tentative  Draft  of  Comms.  of 
Uniform  State  Laws,  p.  16,  n.  7. 
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meeting  is  held.  But  there  is  no  penalty  imposed,  or 
other  sanction  created,  for  the  enforcement  of  this  pro- 
vision, and  it  therefore  remains  practically  unobserved.^ 
The  preferable  system  is  to  compel,  under  penalty,  the 
filing  of  an  annual  report  containing  the  names  and  ad- 
dresses of  officers  and  directors  for  the  ensuing  year.^  We 
have  seen  that  in  Germany  and  in  other  Continental  Euro- 
pean countries,  any  change  in  directorate  or  management, 
from  whatever  cause,  must  be  promptly  filed  at  the  com- 
mercial registry. 

Subscription  to  and  Payment  of  Capital  Stock. — Prob- 
ably the  most  important  feature  of  organization  affecting 
creditors  and  stockholders  relates  to  the  subscription  to  and 
payment  of  the  capital  stock.  Professor  Burgess  has  said 
that  "  when  the  government  confers  upon  a  number  of 
people,  uniting  themselves  in  corporate  capacity,  the  privi- 
lege of  limited  liability,  sound  political  science  ascribes  to 
the  government  the  duty  of  seeing  that  the  capital  stock 
is  all  paid  in  and  that  it  remains  corporate  property."  ^ 

The  corporation  should  not  operate  until  a  sufficiently 
large  amount  of  stock  has  been  subscribed  to  insure  a  de- 
gree of  economic  strength  bearing  some  relation  to  the 
amount  of  its  authorized  capital. 
^  Under  English  law,  the  organizers  fix  the  minimum  sub- 
scription upon  which  the  directors  may  proceed  to  allot- 
ment; and  no  allotment  may  be  made  until  payment  of  tht 
sum  payable  on  application  for  the  amount  so  fixed.*    The 

IN.  Y.  Stock  Corp.  Law,  rev.  191 1,  sec.  31;  White,  On  Corporations, 
1909,  pp.  270-271. 

2  Ind.  Burns  Ann.  Stats.,  1908,  sec.  4080 ;  N.  J.  Corp.  Act,  rev.  1910, 
sec.  43. 

'  "  Private  Corporations  from  the  Point  of  View  of  Political 
Science",  in  Pol.  Sci.  Quar.  (1908),  xiii,  p.  205. 

*  Companies  Act,  1908,  sec.  85. 
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amount  payable  on  application  must  not  be  less  than 
five  per  cent  of  the  par  value.  The  company  may 
not  begin  any  business,  or  exercise  any  borrowing 
powers,  unless  the  shares  allotted  and  subscribed  for 
amount  to  not  less  than  the  minimum  subscription; 
furthermore,  every  director  must  have  paid  on  the 
shares  subscribed  for  by  him  a  proportion  equal  to  that 
payable  on  the  application  and  allotment  of  shares  to  the 
public.  In  most  of  the  American  states,  on  the  other  hand, 
corporations  are  permitted  to  begin  business  (and  incur 
debts)  although  only  an  insignificant  proportion  of  the 
capital  stock  has  been  subscribed.  Thus  New  York  re- 
quires no  more  than  $500,  payable  in  money  or  property.^ 
Delaware  and  New  Jersey  require  $1,000,  which  must  be 
subscribed,  but  not  necessarily  paid  for.^  West  Virginia 
requires  ten  per  cent  of  the  shares  subscribed  to  be  paid  at 
the  time  of  subscription,  but  does  not  require  any  fixed  pro- 
portion of  the  capital  stock  to  be  subscribed,  so  that,  appar- 
ently, a  payment  of  ten  per  cent  on  one  share  will  authorize 
the  commencement  of  business.^  Georgia,  IMichigan  and 
Pennsylvania  require  ten  per  cent  of  the  authorized  capital 
to  be  paid  in."*  Many  of  the  states  have  no  provision  what- 
ever as  to  the  amount  of  subscription  or  payment  required 
before  the  corporation  is  authorized  to  do  business.  The 
result  of  this  lack  of  statutory  protection  to  creditors  is 
that  a  corporation  capitalized  for  a  huge  amount  may  begin 
operations  with  but  a  few  shareholders,  and  but  a  paltry 
sum,  or  perhaps  nothing  at  all,  in  its  treasury.     The  dan- 

^  Bus.  Corp.  L.,  sees.  2-3. 

2  Del.  G.  Corp.  L.,  sec.  5 ',  N-  J-  Corp.  Act,  sec.  8. 
^  Code,  1906,  c.  S3,  sec.  25. 

*  Ga.  Code,  1910,  sec.  2822 ;   Mich.  Corp.  Act.   1900,  sec.  2,  par.  6 ; 
Penn.  Act  of  1874,  sec.  39,  par.  3. 
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ger  which  a  corporation  organized  under  such  auspices  may 
cause  to  the  community,  especially  when  in  the  hands  of  un- 
scrupulous promoters,  cannot  be  overestimated. 

In  order  to  prevent  this  evil,  some  of  the  states  have  pro- 
vided that  a  certain  percentage  of  the  capital  stock  shall 
be  subscribed  before  the  certificate  is  filed,  twenty-five 
per  cent  in  Alabama,^  fifty  per  cent  in  South  Carolina  ^  and 
Michigan.^  Wisconsin  *  requires  that  fifty  per  cent  be  sub- 
scribed for  and  twenty  per  cent  paid  in  before  the  corpora- 
tion may  begin  business;  Illinois,^  that  the  stock  be  fully 
subscribed. 

•^  The  Commissioners  of  Uniform  State  Laws,  in  their 
draft  act,  have  provided  that  fifty  per  cent  of  the  capital 
must  be  subscribed  before  the  filing  of  the  certificate;  that 
the  corporation  shall  not  begin  business  or  incur  debts  until 
twenty-five  per  cent  of  the  authorized  capital  shall  have 
been  paid  in;  and  that  seventy-five  per  cent  of  the  capital 
stock  must  be  paid  in  within  one  year,  or  the  corporation 
shall  be  ipso  facto  dissolved.^  The  provision  for  dissolu- 
tion, like  the  similar  provisions  of  the  French  law  with  re- 
gard to  "  nullification "  of  corporations,^  is  of  doubtful 
value,  as  it  paves  the  way  for  injury  to  innocent  parties.  A 
provision  permitting  dissolution,  if  the  proportionate 
amount  has  not  been  paid  in  within  one  year,  is  found  in 
the  New  York  law.     The  power  given  to  the  attorney- 

1  Code,  1907,  sec.  3447. 

2  Civ.  Code,  1902,  sec.  1884. 

*  Corp.  Act  as  amended  by  Act  146  of  1907,  sec.  2. 

*  L.  1905,  p.  940. 

5  Gen.  Corp.  L.,  sec.  4. 

6  Second  Tentative  Draft,  sec.  i,  subdiv,  3,  sec.  8. 
■^  See  supra,  chap,  iv,  subdiv.  i. 


371  ]  LEGISLATION  AND  REFORM  109 

general  to  bring  the  proceedings  has,  in  practice,  operated 
as  a  sufficient  sanction  for  this  provision.^ 

Overcapitalisation. — The  overcapitalization  of  corpora- 
tions has  ever  been  one  of  the  chief  sources  of  evil  result- 
ing from  the  corporate  form.  All  countries  in  which  cor- 
porations have  played  a  large  part  in  commerce  and  finance 
have  suffered  at  times  from  the  effects  of  overcapitalized 
securities.  It  is  obvious  that  the  same  danger  to  the  sta- 
bility of  the  financial  community  as  a  whole  may  result 
from  a  prevalent  condition  of  overcapitalization,  as  though 
all  corporations  were  permitted  to  extend  their  credit 
obligations  unreasonably  beyond  the  amount  of  their  net 
resources.  The  difference  lies  simply  in  the  fact  tlrat  in 
the  one  instance  the  crisis  is  apt  to  come  sooner,  be- 
cause the  creditor  may  demand  the  sum  due  him  within 
a  limited  period  of  time,  whereas  the  stockholder  liquidates 
his  investment  by  transferring  the  evidence  of  it  to  an- 
other. Thus  the  day  of  reckoning  is  postponed,  but  the 
last  purchaser  suffers  most  of  the  loss.  The  danger  to 
society  through  the  collapse  of  the  market  values  of  se- 
curities in  a  period  of  great  depression  is  too  widely  appre- 
ciated to  require  further  mention. 

To  prevent  overcapitalization,  many  devices  have  been 
proposed.  Among  these  is  a  general  limitation  upon  the 
amount  of  capital  stock  which  corporations  may  be  author- 
ized to  issue.  We  have  seen  that  a  number  of  states  have 
enacted  maximum  limitations.  It  is  plain,  however,  that 
the  mere  limitation  of  capitalization  is  not  a  corrective;  a 
corporation  capitalized  at  a  moderate  figure  may  be  propor- 
tionately more  inflated  than  one  capitalized  beyond  the 
maximum.  The  bill  for  federal  incorporation  does  not 
provide  for  any  limitation  upon  the  capital,  nor  is  there  any 
in  England  or  in  Continental  European  countries. 

1  Business  Corp.  Law,  sec.  5,  White,  On  Corporations,  1909,  pp. 
367-369. 


k 


no  THE  LAW  OF  CORPORATIONS  [372 

If,  as  was  said  after  the  Civil  War,  the  best  way  to  re- 
sume is  to  resume,  the  best  way  to  prevent  overcapitaliza- 
tion is  to  prohibit  the  issue  of  capital  stock  in  excess  of  the 
actual  market  value  of  the  resources  supporting  such  capi- 
tal stock. 

The  English  Act  does  not  directly  attempt  to  prevent 
overcapitalization.  It  assumes  to  correct  the  evils  of  over- 
capitalization by  insisting  that  the  consideration  in  payment 
of  the  subscription,  if  not  in  money,  shall  be  publicly  re- 
vealed in  a  prospectus  or  statement  equivalent  to  a  pros- 
pectus. The  prospectus,  if  issued,  besides  stating  the  facts 
relating  to  founders,  directors,  subscribers,  division  of  the 
shares,  minimum  aggregate  subscription,  etc.,  must  also 
give  the  names  and  addresses  of  the  vendors  of  any  prop- 
erty proposed  to  be  acquired  by  the  company,  either  out  of 
the  proceeds  of  the  issue  of  the  shares  or  in  exchange  for 
shares  or  debentures,  specifying  the  amount,  if  any,  pay- 
able for  good  will,  also  the  amount  paid  for  under- 
writing and  to  promoters,  the  estimated  amount  of  pre- 
liminary expenses  and  the  nature  and  extent  of  the 
interest  of  every  director  in  the  promotion  of  the  com- 
pany or  in  the  property  proposed  to  be  acquired.^  A 
company  which  does  not  issue  a  prospectus  must  file  with 
the  registrar  in  lieu  of  a  prospectus  a  statement  embody- 
ing practically  the  same  information,  signed  by  every  di- 
rector or  proposed  director.^  A  direct  liability  for  com- 
pensation to  all  persons  who  subscribe  for  shares  or  deben- 
tures on  the  faith  of  a  prospectus  is  imposed  upon  every 
director  or  promoter  and  every  person  who  has  authorized 
the  issue  of  the  prospectus.^    This  covers  loss  or  damage 

1  Companies  Act,  1908,  sees.  80,  81. 

^  Ibid.,  sec.  62. 

'  According  to  English  law  and  the  laws  of  the  American  states,  the 


373]  LEGISLATION  AND  REFORM  m 

sustained  by  reason  of  any  untrue  statement  therein,  unless 
it  be  proved  that  there  were  reasonable  grounds  for  believ- 
ing it  to  be  true  and  that  the  defendant  believed  it  to  be 
true  up  to  the  time  of  the  allotment  of  the  shares  or  de- 
bentures. 

Though  English  law  is  thus  much  in  advance  of  prevail- 
ing legislation  in  most  of  the  American  states,  it  still  per- 
mits wide  latitude  in  the  organization  of  companies  partly 
or  wholly  capitalized  upon  the  value  of  property  trans- 
ferred, insisting  only  that  the  disclosure  of  pertinent  facts 
be  full  and  truthful.  In  this  respect,  it  fails  to  give  stock- 
holders and  creditors  the  degree  of  protection  that  is  af- 
forded by  Continental  European  law,  particularly  by  that 
of  Germany  and  Italy,  where  an  independent  body  is 
charged  with  the  duty  of  valuing  the  apports,  and  untrue 
statements  are  visited  with  criminal  penalties. 

Certain  of  our  states  have  indeed  made  an  attempt  to 
control  overcapitalization  by  prohibitive  clauses,  more  or 
less  general,  contained  both  in  constitutions  and  statutes. 
The  constitution  of  Delaware  provides  that  ''  no  corpora- 
tion shall  issue  stock,  except  for  money  paid,  labor  done, 
or  personal  property,  or  real  estate  or  leases  thereof  actu- 
ally acquired  by  such  corporation."  ^  Notwithstanding  this 
clause,  the  statute  ^  makes  the  judgment  of  the  directors 
decisive,  in  the  absence  of  fraud,  as  to  the  value  of  such 
labor  or  property.    A  similar  provision  exists  in  New  Jer- 

term  "  organizers "  is  not  technical.  In  English  law  the  term  "  pro- 
moters"  is  made  use  of  more  frequently  than  in  the  United  States, 
where  it  has  obtained  a  popular  rather  than  definite  signification. 
Lindley  defines  the  class  as :  "  those  persons  who  bring  the  company 
into  existence,  i.  e.  by  taking  an  active  part  in  forming  it  or  in  procur- 
ing persons  to  join  it  as  soon  as  it  is  technically  formed."  (i,  p. 
481.) 

1  Art.  ix,  sec.  3. 

2  Act  of  1901,  sec.  14. 
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sey/  We  also  find  expressions  such  as  the  following:  prop- 
erty may  be  received  in  payment  of  stock  "  to  the  amount 
of  the  value  thereof  " ;  ^  "  actual  value  " ;  ^  '*'  at  its  true 
money  value  " ;  *  cash,  or  "  land  at  a  fair  cash  value  " ;  ^ 
"  at  a  just  valuation  to  be  fixed  by  the  corporators,  or  by 
the  directors  " ;  ®  "  the  valuation  placed  by  the  stockhold- 
ers "  is,  in  the  absence  of  fraud,  ''  binding  upon  any  and 
all  creditors  of  the  corporation."  ^ 

All  of  these  devices,  however  well-intentioned,  must 
prove  abortive  unless  some  administrative  body  exercises 
a  power  of  control  in  execution  of  the  statute.  Usually  a 
breach  of  the  plain  provisions  of  the  statute  will  give  rise 
only  to  an  action  at  law  brought  on  behalf  of  the  creditors, 
acting  vicariously  through  a  receiver,  against  the  original 
subscribers  or  ultimate  holders  of  shares.  The  gravamen 
of  such  an  action  must  necessarily  be  that  the  assessment  or 
call  has  not  been  fully  paid.  It  is  frequently  directed 
against  innocent  purchasers  of  the  shares.  The  statutes 
furnish  no  protection  to  shareholders  who  have  fully  paid 
for  their  subscription  in  money. 

In  some  states,  the  beginning  of  an  administrative  con- 
trol over  the  transfer  of  property  in  payment  of  shares  is 
discernible.  Thus,  in  Iowa,  the  executive  council  of  the 
state  is  created  an  official  appraiser.^  In  Rhode  Island, 
under  certain  circumstances,  the  tax  appraisers  of  the  town 

iLaw  of  1896,  revised  to  191 1,  sec.  49. 

2  Penn.  Act  of  1874,  sec.  17. 

3  Conn.  Pub.  Acts,  1903,  c.  194,  sec.  12. 
4N.  D.  Code,  1905,  sec.  4195. 

5  Tenn.  Code,  1903,  sec.  2335. 

6  Fla.  Gen.  Stats.,  sec.  2653. 

^  Md.  Rev.  Corp.  Act,  1908,  sec.  36. 

832  Gen.  Acts,  c.  71,  sees.  1-3 ;  34  Gen.  Acts,  c.  76,  sec.  i. 
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wherein  a  manufacturing  company  is  situated  act  as  ap- 
praisers of  property  purchased  for  stock/ 

The  variance  in  legislation  is  ascribable  to  a  variance  of 
legislative  policy.  During  the  period  after  the  Civil  War, 
great  inducements  were  offered  to  encourage  investments  in 
constructive  enterprises.  It  was  deemed  desirable  to  permit 
overcapitalization,  in  order  that  corporations  might  "  grow 
up  "  to  the  valuation  artificially  placed  upon  their  resources. 
This  is  probably  still  the  legislative  policy  in  England,  with 
its  many  ambitious  schemes  of  colonial  expansion  and  ex- 
ploitation. It  probably  continues  to  be  the  policy  of  most 
of  our  states.  But  with  the  advance  in  the  development  of 
the  country,  capital  has  shown  an  increasing  tendency  to 
concentrate,  and  with  greater  abundance  of  capital  the  origi- 
nal motive  for  liberality  in  respect  of  capitalization  has 
largely  disappeared. 

The  proposed  bill  for  federal  incorporation  has  dealt 
with  the  subject  in  a  thoroughgoing  manner.  It  provides 
that  while  the  board  of  directors  may  issue  stock  for  prop- 
erty purchased  to  the  amount  of  the  value  as  fixed  by  them, 
every  certificate  of  stock  so  issued  shall  contain  a  statement 

1  Gen.  Laws,  1909,  c.  214,  sec.  8.  The  Commissioners  of  Uniform 
State  Laws  in  their  draft  act  propose  the  following  solution :  Second 
Tentative  Draft,  sec.  3 :  "  Where  subscriptions  to  the  capital  stock  of 
a  corporation  organized  under  this  act  shall  consist  in  whole  or  in 
part  of  property,  there  must  appear  in  the  articles  of  incorporation 
a  description  thereof,  together  with  a  statement  of  its  fair  cash  value, 
as  appraised  by  the  directors,  supplemented  by  affidavits  of  at  least 
three  disinterested  persons,  that  they  are  acquainted  with  the  said 
property,  that  they  have  personally  examined  the  same,  or  in  such 
other  manner  as  may  be  authorized  by  law,  and  that  it  is  reasonably 
worth  the  amount  in  cash  for  which  the  incorporators  have  ac- 
cepted it;  if  made  subsequent  to  incorporation,  a  similar  description 
and  appraisement  must  be  filed  in  the  office  of  the  (secretary  of  state) 
and  in  the  office  of  the  (county  clerk)  wherein  the  principal  place  of 
business  is  located  within  ten  days  after  the  subscription  is  approved. 
Stock  so  issued  shall,  in  the  absence  of  fraud,  be  full  paid  stock." 
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that  it  was  issued  for  property  purchased  and  the  stock 
must  be  so  reported  in  subsequent  reports.  It  is  fur- 
ther required  that  a  statement,  signed  and  sworn  to  by  a 
majority  of  the  board  of  directors,  be  filed  with  the  bureau 
of  corporations  before  such  stock  is  issued,  giving  a  full 
description  of  the  number  of  shares  to  be  issued,  the  names 
and  addresses  of  the  vendors  and  v/hether  they  are  officers 
or  directors  of  the  company  and  owners  of  any  of  its  shares 
of  stock,  the  terms  of  agreement  for  the  transfer  of  prop- 
erty (including  the  amount  payable  for  good  will),  and, 
if  the  vendors  are  directors  of  the  corporation  or  owners 
of  any  of  its  stock,  a  statement  of  the  prices  originally  paid 
by  them  for  the  property/ 

The  plan  seems  to  have  been  taken  from  the  provision 
of  the  English  statute  relating  to  the  prospectus.  In  addi- 
tion, an  attempt  has  been  made  to  secure  an  official  valuation 
by  the  commissioner  of  corporations,  whenever  the  shares 
of  stock  have  a  par  value.  An  appraisement  of  the  value  of 
the  property  by  two  disinterested  appraisers  must  be  filed 
and  approved  in  writing  by  the  commissioner;  he  may  ap- 
point one  or  more  other  appraisers  to  value  the  property  at 
the  expense  of  the  corporation,  and  no  stock  may  be  issued 
in  payment  of  property  to  an  amount  in  excess  of  the  value 
as  approved  by  the  commissioner  after  such  appraisement.^ 
The  approval  of  the  commissioner  of  the  value  of  property 
shall  be  conclusive  as  against  the  corporation  and  its  stock- 
holders and  creditors.  This  does  not  absolve  the  directors 
for  damage  caused  by  a  false  statement  to  subscribers, 
holders  and  purchasers  of  the  stock  issued ;  and  the  burden 
is  thrown  upon  the  defendants  to  show  that  the  shareholder 
or  creditor  had  no  knowledge  of  and  did  not  rely  upon  the 
statement.^ 

1  Senate  Bill,  no.  6186,  61  st  Cong.,  2nd  session,  sec.  17. 
2/fcid.,  sec.  17,  f.  ^Ihid.,  sec.  17,  g. 
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The  bill,  therefore,  unites  the  features  of  the  English 
statute,  so  far  as  relates  to  disclosure  of  details  in  connec- 
tion with  the  purchase  of  property,  with  that  of  the  lowa^ 
statute  in  regard  to  an  administrative  valuation,  and  it 
adopts  the  German  feature  of  a  direct  joint  and  several 
liability  of  the  directors  or  supervisors  to  an  injured  stock- 
holder or  creditor. 

One  of  the  devices  suggested  in  recent  years  to  avoid  , 
overcapitalization  is  that  of  issuing  stock  in  aliquot  parts 
without  a  par  value.  It  is  assumed  that  when  the  par  value 
disappears,  the  fictitious  value  thus  given  to  the  share  will 
also  disappear.  The  federal  incorporation  bill  provides 
optionally  throughout  for  shares  of  capital  stock  without 
par  value.  A  recent  amendment  to  New  York  laws  is  also 
designed  to  encourage  the  issuance  of  this  type  of  shares.^ 
A  general  adoption  in  practice  (which  does  not  seem 
likely)  would  bring  us  back  to  the  joint-stock  type  of 
the  1 6th,  17th  and  i8th  centuries.  Historical  experience 
teaches  that  the  aliquot  shares  attained  values  as  fictitious 
as  those  often  found  at  the  present  time,  producing  all 
of  the  evils  attending  overcapitalization.  By  depriving  the 
divisional  parts  of  a  nominal  value  we  do  not  cure  the  evil 
of  the  overcapitalization  of  the  whole.  Only  the  most 
ignorant  will  assume  that  the  par  value  of  a  share  of  stock 
must  necessarily  be  its  real  value.  The  par  value  is  simply 
a  convenient  fraction  into  which  the  share  capital  has  been 
divided.  A  decimal  system  of  currency  is  more  convenient 
than  one  based  upon  the  actual  value  of  various  units  of 
gold  or  other  precious  metal.  If  the  same  evils  were  per- 
mitted in  respect  of  a  capitalization  without  par  value  as 
exist  at  the  present  time,  the  creditor  and  stockholder 
would  be  no  better  off  in  respect  of  security.  The  incidents 
of  an  evil  are  often  mistaken  for  its  cause.  What  is  re- 
quired is  an  effective  control  over  organization  and  admin- 
istration; not  a  mere  change  in  the  association  type. 
IN.  Y.  Laws  of  1912,  ch.  351. 


CHAPTER  VI 

Protection  of  Creditors  and  Shareholders  in  Con- 
tinental Europe. — Operation 

I.   FRANCE 

Existing  Laiv. — The  Commercial  Code  in  its  original 
form  contained  only  a  few  rules  in  respect  of  the  manage- 
ment of  corporations.  It  provided  that  corporations  should 
be  administered  by  mandataries  serving  for  a  limited  per- 
iod. They  might  or  might  not  be  shareholders  and  were  to 
serve  with  or  without  compensation,  under  a  revocable 
mandate.  They  were  made  responsible  for  the  execution 
of  the  mandate,  but  in  contracting  in  the  name  of  the  cor- 
poration they  were  not  to  incur  any  liability.^ 

The  Law  of  1867  created  three  organs  of  corporate 
management,  viz.,  the  directors  (administrateurs) ,  the 
general  meeting  of  stockholders  (assemblee  generale),  and 
the  auditors  {commissaires).  The  first  general  meeting 
elects  the  directors  and  auditors  for  the  first  year,  or  for 
a  period  not  exceeding  six  years,  and  both  classes  are 
eligible  for  re-election.^  The  directors  constitute  a  board 
of  management  but,  as  a  rule,  delegate  the  actual  manage- 
ment of  the  business  to  a  committee  of  one  or  more  of  their 
own  number.    If  the  corporate  statutes  specifically  so  per- 

1  Comm.  C,  arts.  31,  32.    Art.  31  has  been  incorporated  into  art.  22 
of  the  L.  of  1867;  art.  32  retains  its  position. 
»  L.  of  1867,  art.  25. 

116  [378 


379]  CREDITORS  AND  SHAREHOLDERS  ny 

mit,  the  management  may  be  delegated  to  one  or  more  not 
members  of  the  board. ^ 

All  of  the  directors  must  be  stockholders  and  must  de- 
posit a  certain  number  of  shares,  fixed  by  the  articles  of 
association,  as  a  guaranty  for  their  acts  as  managers.^  The 
directors  may  not  be  interested  directly  or  indirectly  in 
any  undertaking  or  agreement  made  on  behalf  of  the  cor- 
poration, unless  specially  authorized  by  the  general  meet- 
ing. In  the  event  that  the  general  meeting  authorizes  a 
transaction  in  which  any  director  is  interested,  a  report 
must  be  made  in  regard  to  the  transaction  and  agreements 
finally  entered  into.* 

For  breach  of  the  fiduciary  obligations  of  a  director,  the 
law  provides  for  either  an  individual  or  a  joint  and  sev- 
eral liability,  as  the  case  may  be,  according  to  whether 
the  act  was  performed  with  or  without  the  concurrence  of 
other  directors.**  As  they  are  declared  to  be  mandataries, 
it  follows  that  the  provisions  of  the  Civil  Code  apply. 
They  are  therefore  held  responsible  not  only  for  fraud 
(dol),  but  also  for  errors  (f antes)  committed  by  them  as 
such;  except  that  mandataries  serving  without  compensa- 
tion are  subjected  to  a  less  rigorous  test  of  responsibility 
than  those  who  are  compensated.** 

^  L.  of  1867,  art.  22.  Goirand  says:  "This  measure  has  been  con- 
sidered expedient  in  order  that  the  society  may  benefit  by  the  services 
of  a  person  possessing  the  necessary  special  technical  requirements, 
even  though  such  person  be  not  possessed  of  the  number  of  shares 
required  by  law."  French  Commercial  Law  and  Practice  of  the 
Courts,  2nd  ed.,  p.  81. 

2  L.  of  1867,  art.  26.  The  original  Code  de  commerce  permitted  the 
directors  to  be  chosen  dehors;  cf.  art.  31. 

■  Ibid.,  art.  40. 

*  Ibid.,  art.  44.  Court  of  Appeal,  Paris,  August  ist,  1868.  See  also 
Lyon-Caen  and  Renault,  Manuel  de  dr.  comm.,  p.  208. 

5  Civ.  C,  art.  1992. 
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As  the  general  meeting  determines  whether  an  action 
shall  be  instituted  against  a  director,  the  protection  ac- 
corded the  shareholder,  especially  a  minority  shareholder, 
is  much  less  effective  than  under  the  law  of  Ger- 
many/ The  shareholder  has  no  right  to  institute  the 
proceedings  either  in  his  own  name,  nor  in  the  name  of 
the  corporation,  until  after  ratification  by  the  general  meet- 
ing.' 

The  law  does  not  specifically  make  the  directors  re- 
sponsible to  creditors  for  illegal  acts,  such  as  depleting 
the  funds  of  the  corporation  through  the  payment  of  un- 
earned dividends,  yet  the  courts  find  no  difficulty  in  award- 
ing damages  to  creditors,  or  third  parties  generally,  who 
have  suffered  special  damage  by  reason  of  the  illegal  act 
of  a  director.^ 

A  salutary  check  upon  the  board  of  directors  has  been 
instituted  by  the  Law  of  1867,  in  its  provision  that  no 
resolution  of  the  general  meeting  approving  the  balance 
sheet  and  accounts  shall  be  valid  unless  preceded  by  a  re- 
port of  the  auditors.*  The  annual  general  meeting  ap- 
points the  auditors  who  are  charged  with  the  making  of 
the  report  for  the  ensuing  year.  In  default  of  their  ap- 
pointment by  the  general  meeting,  any  person  interested 
may  request  that  they  be  appointed,  after  due  notice  to  the 
directors,  by  the  president  of  the  tribunal  of  commerce 
at  the  situs  of  the  corporation.^ 

During  the  three  months  which  precede  the  date  fixed 
by  the  articles  for  convening  the  general  meeting,  the  audi- 

"^  Infra,  chap,  vi,  subdiv.  2. 

2  Court  of  Appeal,  Paris,  April  i6th,  1870;  Dalloz,  Recueil  periodique, 
1870,  part  2,  p.  121. 

3  Court  of  Cassation,  May  7th,  1872;  Dalloz,  ibid.,  1872,  part  i,  p.  233 
*  L.  of  1867,  art.  32. 

5  Ibid. 
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tors  have  free  access  to  the  books  and  records  of  the  cor- 
poration. They  may  convene  the  general  meeting  at  any 
time  and  are  responsible  to  the  shareholders  for  negligence 
in  the  performance  of  their  duties/  It  is  the  duty  of  the 
directors  to  prepare  an  annual  inventory  and  a  profit-and- 
loss  account,  and  to  place  it  at  the  disposal  of  the  auditors. 
They  must  create  out  of  the  net  profits  a  reserve  fund, 
equal  annually  to  at  least  one-twentieth  of  the  net  profits; 
but  this  amortization  ceases  to  be  obligatory  when  the  re- 
serve reaches  one-twentieth  of  the  capital  stock.- 

In  the  event  of  loss  of  three-quarters  of  the  share  capital, 
the  directors  must  convene  the  general  meeting  of  share- 
holders, in  order  to  determine  whether  the  corporation 
shall  be  dissolved,  in  default  of  which  any  person  inter- 
ested may  demand  the  dissolution  of  the  corporation  in 
the  courts.^  It  has  been  held  that  if  the  insolvency  of  the 
corporation  is  due  to  the  wrongful  act  of  its  directors,  two 
classes  of  action  are  open  to  stockholders  or  creditors.  The 
one  must  be  instituted  in  a  corporate  capacity  (action 
sociale)  against  the  director,  as  a  mandatary  under  the  pro- 
vision of  articles  1991  and  1992  of  the  Civil  Code;  the  other 
is  individual  (action  individuelle)  by  reason  of  the  provi- 
sions of  articles  1382  and  1383  of  the  Civil  Code.  These 
are  framed  in  general  terms  and  create  a  liability  against 
all  persons  who  have  caused  injury  to  another  by  their 
fault,  negligence  or  imprudence.* 

Thus,  for  example,  a  person  who  had  been  induced  to 
become  a  stockholder  by  publication  of  a  false  prospectus, 
or  balance  sheet,  would  have  a  right  of  action  in  his  indi- 
vidual capacity,  even  though  the  defendant  were  not  guilty 

1  L.  of  1867,  art.  33. 

'  Ibid.,  arts.  34  and  36.  '  Ibid.,  art.  37. 

*  Court  of  Appeal,  Rennes,  August  ist,  1900,  Dalloz,  ibid.,  1901, 
part  2,  p.  300. 
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of  a  breach  of  duty  toward  the  corporation.  On  the 
other  hand,  the  remedy  of  a  shareholder  or  creditor  for 
injury  to  his  security  by  reason  of  a  declaration  of  un- 
earned dividends  would  necessarily  be  by  action  brought 
in  the  name  of  the  corporation,  because  arising  out  of  the 
breach  of  the  director's  mandate/ 

In  order  that  the  shareholder  may  not  be  put  to  inor- 
dinate expense  in  protecting  his  rights  against  the  direc- 
tors or  managing  committee,  a  special  exception  has  been 
made  in  the  law  of  corporations  to  the  French  rule  of 
procedure  that  actions  must  be  brought  by  the  real  party 
in  interest.  Accordingly,  stockholders  who  represent  at 
least  one-twentieth  of  the  share  capital  may  appoint  a  man- 
datary to  represent  the  interests  of  all  before  the  court.^ 

Comment. — The  system  of  administration  and  control 
devised  by  the  legislation  of  1867  was  doubtless  far  in  ad- 
vance of  any  other  Continental  European  system  prior  to 
that  time.  Even  the  German  Commercial  Code  of  the  pres- 
ent day  has  retained  many  of  its  features.  Experience 
teaches,  however,  that  the  French  system  of  a  single  organ 
of  management,  viz.,  the  board  of  directors,  is  inferior  to 
a  bi-organic  control,  each  organ  acting  independently, 
with  separate  powers  and  responsibilities.  The  board  of 
directors  of  a  business  company  may  contain  men  of 
large  experience,  yet  with  small  opportunity  for  ob- 
taining precise  information  in  regard  to  the  affairs  of  the 
corporation  over  which  they  have  control.  This  is  usu- 
ally left  to  one,  or  a  few,  who  thus  exercise  practically 
the   entire  power  of   the  board.      It  has  been   said  that 

^  Silbernagel,  op.  cit.,  p.  425 ;  Lyon-Caen  and  Renault,  Manuel  de  dr. 
CO  mm.,  pp.  207-208. 

2  L.  of  1867,  arts.  17,  39;  Vavasseur,  Traite  des  societes  civiles  et 
cofiimerciales  (1897- 1904),  ii,  pp.  400,  403;  Lyon-Caen  and  Renault, 
Traite  du  droit  commercial,  ii,  p.  710. 
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'*  the  principal  defect  of  corporations  (under  the  French 
system)  is  that  they  are  without  control,  either  from  with- 
in or  without."  ^  It  is  true  that  the  law  provides  control 
by  the  auditors;  but  this  applies  only  to  the  period  imme- 
diately preceding  the  annual  meeting,  and  many  errors  may 
be  committed  in  the  interim  periods.  Furthermore,  the  audi- 
tors are  designated  by  the  same  majority  which  appoints 
the  directors  themselves.  Indeed,  it  would  seem  to  be  the 
practice  in  France  to  consider  the  auditor  as  a  candidate 
for  future  election  to  the  directorate;  accordingly,  he  is 
not  desirous  of  incurring  the  enmity  of  those  who  may  be 
influential  in  obtaining  his  election.^  Unless  the  auditors 
are  exceedingly  well  paid,  which  is  not  often  the  case, 
they  have  no  incentive  to  enter  into  a  careful  examination 
of  the  detailed  transactions  of  the  corporation  for  the  fiscal 
year,  and,  more  often  than  not,  they  make  a  report  based 
upon  a  conventional  performance  of  their  duties.  A  con- 
trol exercised  in  this  manner  is  worse  than  no  control  at 
all,  because  it  gives  the  stockholders  and  creditors  a  false 
impression  of  security.  It  was  for  this  reason,  doubtless, 
that  the  Corporations  Congress  of  1900  expressed  a  desire 
that  the  control  by  auditors  be  entirely  eliminated.* 

In  addition  to  these  defects,  there  is  much  dissatisfac- 
tion with  the  attitude  taken  by  the  courts  in  actions  against 
the  directors  for  mismanagement.  In  the  absence  of  pal- 
pable fraud,  it  is  difficult  to  obtain  redress  in  the  courts. 
Thus,  it  has  been  said  that  the  degree  of  severity  which 
the  courts  exercise  in  repressing  the  evils  of  corporate  man- 
agement depends  largely  upon  whether  the  losses  have  been 
sufficiently  great  to  draw  the  attention  of  the  general  public. 

1  Revue  des  socictcs,  1894,  p.  169. 
'  Nouel,  op.  cit.,  p.  148. 
» Nouel,  op.  cit.,  p.  150. 
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This  applies  even  to  transgressions  coming  within  the  defi- 
nitions of  the  Penal  Code.^ 


2.    GERMANY 

Existing  Law. — The  many  safeguards  thrown  round  the 
interests  of  stockholders  and  creditors  in  the  organization 
of  corporations  in  Germany  are  reinforced  by  the  control 
which  the  legislature  has  provided  over  the  management. 

The  distinctive  right  of  the  shareholder  is,  of  course,  that 
of  receiving  a  share  of  the  profits  of  the  corporation  when 
earned.  The  shareholder  has  a  more  immediate  control 
over  the  declaration  of  dividends  than  in  England  or 
America,  as  dividends  are  declared  by  the  general  meeting 
of  stockholders  and  not  by  the  supervising  council  or  the  di- 
rectors.^ German  law  is  rigorous  in  its  protection  of  the 
capital  of  a  corporation  from  unwarranted  disbursements  to 
shareholders  out  of  funds  other  than  net  profits.  The  Code 
expressly  provides  that  interest  cannot  be  paid  upon  shares 
except  during  a  period  preceding  the  beginning  of  oper- 
ations; thereafter  a  distribution  among  shareholders  can 
only  be  paid  out  of  the  net  profits  shown  by  the  annual 
balance  sheet. '^  The  sanction  for  this  is  found  in  making 
the  shareholder  himself  responsible  for  the  obligations  of 
the  company  if  he  has  accepted  payments  not  permitted 
by  the  Code.  Good  faith,  however,  excludes  such  personal 
liability.*  Of  course,  in  addition  to  the  liability  of  the 
shareholder  himself,  the  members  of  the  supervising  council 

1  Nouel,  op.  cit.,  pp.  154,  155. 

2  German  Comm.  Code,  sec.  260.  The  general  meeting  has  also  the 
exclusive  right  of  accepting  the  annual  balance  sheet  and  discharging 
the  directors  and  supervising  council  from  liability  for  acts  done  in 
behalf  of  the  corporation  during  the  preceding  period.  Ibid.  Cf. 
Staub,  op.  cit.,  p.  787. 

3  Comm.  C,  sec.  215.  ^  Ibid.,  sec.  217. 
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and  directorate  are  also  responsible  if  they  have  proposed 
the  unlawful  disbursements  of  dividends.  The  nature  of 
their  liability  will  be  discussed  herafter. 

A  further  guaranty  that  the  capital  of  the  corporation 
shall  be  employed  only  for  the  legitimate  operations  of  the 
company  is  found  in  the  provision  prohibiting  corporations 
from  purchasing  their  own  shares  in  the  regular  course  of 
business,  or  accepting  them  in  pledge/  The  motive  of  the 
provision  is  stated  to  be  two-fold:  first,  because  it  is  re- 
pugnant to  legal  concepts  that  a  corporation  to  be  its  own 
shareholder,  and  secondly,  because  the  provision  tends  to 
prevent  speculation  in  the  shares  of  the  corporation  by  its 
officers  and  managers,  who  might  thus  obtain  unfair  ad- 
vantages on  the  credit  of  the  organization."  It  is  to  be  noted 
that  shares  may  not  be  purchased  even  out  of  the  surplus. 
An  exception  is  made  w^here  the  purchase  of  shares  is  nec- 
essary to  carry  out  plans  of  retirement  or  amortization. 
This,  however,  must  have  been  stipulated  in  the  articles  of 
association.  Unless  a  reduction  of  capital  is  contemplated, 
the  purchase  of  shares  for  amortization  must  be  made  out 
of  surplus  profits  only.^ 

Differing  from  the  plan  of  corporate  organization  within 
the  Anglo-American  sphere,  the  management  of  the  cor- 
poration is  entrusted,  not  to  a  board  of  directors  executing 
its  mandates  through  officers,  but  to  a  managing  directorate 
(Vorstand)  consisting  of  one  or  more  persons  elected  by 
the  general  meeting  of  stockholders  (GeneralversamDi- 
lung),  each  being  subject  to  recall  at  all  times.  The  Code 
does  not  state  whether  the  general  meeting  or  the  super- 
vising council  shall  exercise  the  power  of  recall,  but  it  is 
doubtless  within  the  power  of  the  council  where  the  articles 

1  Comm.  C,  sec.  226, 
'  Staub,  op.  cit.,  i,  p.  679. 
3  Comm.  C,  sec.  227. 
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of  association  have  transferred  to  it  the  power  of  appoint- 
ing the  directors.'  The  important  element  is  that  the  board 
of  directors  or  managers  constitutes  the  official  representa- 
tive of  the  corporation  both  in  and  out  of  court  and  is  a 
necessary  organ  thereof.^ 

Acts  of  the  directorate,  like  those  of  the  trustees  of  an 
express  trust  under  English  law,  require  the  cooperation 
or  consent  of  ail  the  members.  This  is  carefully  ob- 
served in  practice,  especially  for  transactions  evidenced 
in  writing.  Of  course,  the  articles  of  association  (as 
the  equivalent  of  the  deed  creating  the  trust)  may 
provide  otherwise;  it  is  also  permissible  for  the  director- 
ate to  designate  one  of  their  number  to  have  the  power  to 
engage  singly  in  certain  transactions  or  classes  of  trans- 
actions. Furthermore,  the  articles  may  provide  that  a  per- 
manent representative  (Prokurist)  of  the  corporation  may 
act  in  conjunction  with  one  of  the  members  of  the  direc- 
torate." 

It  is  one  of  the  objects  of  the  commercial  legislation  of 
Germany,  as  indeed  of  that  of  many  countries  of  the  Conti- 
nent of  Europe,  to  protect  corporations,  partnerships  and 
individuals  against  unauthorized  acts,  by  compelling  the 
designation  of  all  authorized  agents  by  written  instrument 
registered  at  the  commercial  registry.  This  device  is  es- 
pecially valuable  for  corporations,  as  it  presents  the  oppor- 
tunity for  a  system  of  checks  and  counterchecks  upon  the 
acts  of  officers.  It  also  protects  the  public,  in  that  the  ati- 
thorized  agents  of  any  corporation  may  be  easily  ascer- 
tained.    The  signatures  of  the  members  of  the  directorate 

^  Staub,  op.  cit.,  p.  692.  Ring,  Das  Reichsgeseta  betr.  die  Kom- 
manditgesvllschaften  auf  Aktien  und  die  Aktiengesellschaften,  note  10 
to  article  2270;  Behrend,  Lehrhuch  des  Handelrechts,  sec.  124,  note  20. 

2  Comm.  C,  sec.  231 ;  Staub,  op.  cit.,  p.  689. 

5  Ihid.,  sec.  232. 
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must  be  deposited  at  the  court  having  charge  of  the  regis- 
try.^ Indeed,  the  Code  makes  the  interest  of  the  pubHc 
paramount;  for,  while  it  permits  the  corporation  to  limit 
the  operations  of  the  directors,  making  them  respon- 
sible to  the  corporation  for  any  act  ultra  vires,  third  parties 
are  not  compelled  to  take  notice  of  any  limitation  upon  their 
powers.  Thus,  if  the  articles  of  incorporation  limit  their 
powers  to  certain  classes  of  transactions,  or  permit  them  to 
act  only  under  certain  circumstances,  or  for  a  certain  period 
of  time,  or  at  certain  places,  or  subject  to  the  consent  of 
the  general  meeting,  the  supervising  council  or  any  other 
organ  of  the  corporation,  the  limitation  may  be  deemed  in- 
effective as  against  third  parties.^ 

The  directors  must  devote  all  their  time  and  skill  to  the 
business  of  the  corporation.  The  corporation  may  either 
demand  the  benefits  of  any  transaction  outside  the  busi- 
ness or  it  may  elect  to  claim  damages.^  The  directors  may 
be  compensated  by  a  share  of  the  annual  profits,  but  all 
amortization  and  reserves  must  first  be  deducted.*  The 
directors  are  also  charged  with  the  keeping  of  proper 
books  of  account.^  If,  in  the  preparation  of  any  balance 
sheet,  it  appears  that  the  corporation  has  lost  half  its  capi- 
tal, the  directors  must  immediately  call  a  general  meeting 
of  stockholders;  whenever  the  corporation  becomes  insol- 
vent, it  is  their  duty  to  place  it  in  bankruptcy. ** 

They  must  use  the  ordinary  care  of  business  men  in  the 
exercise  of  their  office.  Upon  a  breach  of  their  duties 
they  are  liable  for  damages  as  joint  debtors.     The  Code 

^  Comm.  C,  sec.  234, 
^  Ibid.,  sec.  235. 
3  Ibid.,  sec.  2z(i. 
*  Ibid.,  sec.  237. 
^  Ibid.,  sec.  239. 
« Ibid.,  sec.  240. 
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specilically  mentions  certain  examples  of  violations  of  the 
general  duties  already  referred  to.^ 

The  supervising  council  consists  of  three  persons  elected 
by  the  general  meeting  of  the  stockholders,  unless  the 
articles  provide  for  a  larger  number.^  It  is  not  necessary 
that  they  be  stockholders.^ 

It  is  customary  on  the  Continent  of  Europe  to  compen- 
sate directors  and  supervisors  by  certain  royalties  {tan- 
tic  mes)  computed  upon  the  net  profits  of  the  business.  The 
German  Code  provides  that  no  compensation  shall  be  made 
to  members  of  the  supervising  council  until  all  amorti- 
zation and  reserves  have  been  provided  for  and,  in  addition 
thereto,  an  amount  set  aside  for  distribution  to  stockhold- 
ers equal  to  at  least  four  per  cent  of  the  paid-in  capital.* 

It  is  stated  to  be  the  specific  duty  of  the  supervising  coun- 
cil to  keep  watch  over  the  management  of  the  business 
of  the  company  in  all  its  branches  and  to  be  informed  of 
the  course  of  its  affairs.  It  may  demand  a  report  from 
the  directorate  at  any  time;  it  has  access  to  its  books 
and  writings,  and  may  examine  the  condition  of  the 
cash  account,  securities  and  merchandise.  It  is  its  duty 
to  verify  and  report  upon  the  annual  accounts  and  balance 
sheets,  to  make  proposals  for  declarations  of  dividends  and 
to  advise  the  general  meeting  on  all  these  subjects.  It 
must  convene  the  general  meeting  of  stockholders  when 
necessary  for  the  interests  of  the  corporation.  Its  further 
duties  are  determined  by  the  articles  of  association.  Its 
members  may  not  delegate  their  functions  to  others,  nor 
are  they  permitted  to  act  one  for  another  by  proxy.^ 

1  Comm.  C,  sec.  241.  -  Ibid.,  sec.  243. 

^  Staub,  op.  cit.,  p.  72,7- 
*  Comm,  C,  sec.  245. 

^  Ibid.,  sec.  246.     Staub  explains  that  it  is  not  objectionable  for  the 
board  to  assign  certain  duties  to  committees  of  their  own  number,  but 
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As  the  directorate  constitutes  a  separate  organ  of  the 
corporation  under  the  German  law,  the  legislature  has  de- 
vised a  system  of  checks  and  balances  between  that  body 
and  the  supervising  council.  In  most  systems,  the  managers 
represent  only  a  committee  of  the  board  of  directors. 
Under  German  law,  the  members  of  the  managing  direc- 
torate have  independent  powers,  but  also  separate  respon- 
sibility. The  supervising  council  represents  the  company 
in  dealing  with  the  directors  and  may  bring  suit  against 
them  when  so  authorized  by  the  general  meeting.  If  the 
responsibility  of  members  of  the  supervising  council  is 
affected,  it  may  bring  suit  against  the  directors,  even  though 
the  general  meeting  may  be  opposed  to  the  proceeding.^ 

The  separation  of  powers  and  responsibilities  is  carried 
out  logically.  The  supervisors  are  prohibited  from  acting  as 
directors,  or  as  their  permanent  representatives:  neither 
can  they  conduct  the  business  of  the  company  directly  as 
its  officers.  A  mem.ber  of  the  supervising  council  may  in- 
deed become  a  director  for  a  limited  period  in  the  place 
of  an  incapacitated  director,  but  during  this  period  he  is  not 
permitted  to  act  as  a  member  of  the  council.  It  is  the 
clear  intention  of  the  legislature  to  secure  at  all  times  a 
complete  separation  of  the  two  organs,  in  order  that  the 
one  may  control  and  be  a  check  upon  the  acts  of  the  other. ^ 

The  members  of  the  supervising  council  are  obliged  to 
use  the  ordinary  care  of  business  men  in  the  performance 
of  their  duties,  and,  in  default  thereof,  they  are  responsible 

the  responsibility  for  final  action  is  ascribable  to  the  council  as  a 
whole.  Votes  upon  resolutions  cannot  be  made  by  proxy.  Op.  cit., 
p.  748.  This  is  contrary  to  the  practice  in  some  other  European  coun- 
tries, e.  g.  Switzerland,  where  proxies  at  board  meetings  are  permissible 
and  customary.  See  Schneider  and  Fick,  Schweiz.  Obligationenrecht, 
pp.  498-501. 

1  Comm.  C,  sec.  247. 

^  Ibid.,  sec.  248;  Staub,  op.  cit.,  p.  750. 
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to  the  corporation  as  joint  debtors  with  the  directors,  for 
damages  caused  to  the  corporation/ 

A  most  salutary  protection  is  provided  against  the  exer- 
cise of  voting  rights  in  opposition  to  the  liabilities  which 
a  shareholder  may  have  incurred  toward  the  corporation, 
while  acting  as  a  member  of  one  of  its  organs.  A 
shareholder  may  not  vote  upon  a  resolution  which  dis- 
charges or  relieves  him  from  the  performance  of  a 
duty;  nor  can  he  vote  as  a  proxy  thereon.  He  is  also  pro- 
hibited from  voting  on  a  resolution  relating  to  a  trans- 
action or  litigation  between  the  company  and  himself.^ 

The  rule  of  publicity  is  applicable  to  all  corporations.  It 
is  the  duty  of  the  directorate  within  three  months  from  the 
close  of  each  fiscal  year  to  prepare  a  balance  sheet  and 
profit-and-loss  account;  also  a  report  to  the  supervising 
council  upon  the  financial  condition  and  affairs  of  the  com- 
pany. These  are  presented  to  the  general  meeting  with  the 
comments  of  the  council.  The  general  meeting  passes  upon 
the  report  and  acts  upon  the  proposals  for  distribution  of 
the  profits.  It  discharges  (entlastet)  the  directors  and 
supervisors  in  the  event  of  the  complete  performance  of 
their  duties.^ 

The  Code  provides  in  detail  for  the  manner  of  preparing 
the  annual  balance  sheet,  imposing  the  duty  upon  the  man- 
agers to  take  up  the  inventory  at  market  values;  where  no 
market  values  are  obtainable,  the  valuation  must  be  no 
greater  than  cost.  The  amount  of  capital  stock,  as  well  as 
all  reserves  and  renewal  funds,  must  be  taken  up  as  liabili- 
ties; and,  at  the  close  of  the  balance,  the  profit  or  loss  re- 
sulting from  the  difference  between  the  assets  and  liabilities 
must  be  separately  stated.* 

In  order  to  insure  the  permanency  of  dividends,  the  leg- 

1  Comm.  C,  sec.  249.  2  jj^id.,  sec.  252. 

3  Ibid.,  sec.  260.  *  Ibid.,  sec.  261. 
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islature  has  made  the  creation  of  certain  reserve  funds  ob- 
ligatory.    The  reserves  must  include: 

1.  at  least  one-twentieth  of  the  annual  profits  until  the 
reserve  amounts  to  at  least  one-tenth  of  the  share  capital ; 

2.  a  sum  to  cover  the  premium,  if  any,  at  which  the 
shares  were  issued  in  excess  of  their  par  value ; 

3.  a  sum  to  cover  assessments,  if  any,  paid  by  share- 
holders in  return  for  preferred  rights,  provided  such  assess- 
ments have  not  been  made  for  the  purpose  of  extraordinary 
amortizations  or  to  replace  extraordinary  losses/ 

A  minority  of  stockholders  representing  not  less  than 
one-tenth  of  the  capital  stock  has  power  to  adjourn  the  gen- 
eral meeting  for  the  purpose  of  obtaining  further  informa- 
tion upon  the  specific  items  of  the  annual  balance,  and  may 
continue  to  exercise  this  power  until  the  report  is  fully  ex- 
plained.^ It  is  true,  the  majority  may  determine  that  suffi- 
cient explanation  has  been  given,  but  it  does  so  at  the  risk 
of  having  the  court  nullify  all  subsequent  resolutions  of 
the  meeting,  if  the  demand  of  the  minority  is  found  to 
have  been  justifiable.^ 

A  majority  at  the  general  meeting  may  appoint  auditors 
for  the  purpose  of  testing  the  accuracy  of  the  balance  sheet, 
or  of  investigating  transactions  relating  to  the  organization 
or  management  of  the  corporation.  The  legislature  has  here 
again  protected  minority  interests  in  according  to  sharehold- 
ers owning  one-tenth  of  the  capital  stock  the  right  to  de- 
mand that  auditors  be  appointed  by  the  court,  provided 
there  be  reasonable  cause  for  believing  that  there  has  been 
unfairness,  or  gross  violation  of  the  law,  or  of  the  articles, 
in  the  preparation  of  the  report.^     The  managers  must 

1  Comm.  C,  sec.  262.  Subdivision  3  is  for  the  purpose  of  assur- 
ing the  application  of  the  assessments  to  the  objects  for  which  they 
were  levied.     Staub,  op.  cit.,  p.  808. 

2  Comm.  C,  sec.  264. 

3  Staub,  op.  cit.,  i,  p.  814.  *  Comm.  C,  sec.  266. 
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submit  the  books  and  writings  of  the  company  to  the  au- 
ditors and  permit  them  to  examine  into  the  condition  of 
the  company  and  of  its  securities  and  merchandise.  The 
auditors  must,  without  delay,  file  the  results  of  their  exami- 
nation at  the  commercial  registry/ 

As  soon  as  the  balance  sheet  and  profit-and-loss  account 
have  been  approved  by  the  general  meeting,  they  must  be 
published  in  the  official  publications  designated  in  the  ar- 
ticles, and  the  entire  report,  with  the  comments  of  the  super- 
vising council,  must  be  deposited  at  the  commercial  registry. 

The  penal  provisions  sanctioning  the  regulations  of  the 
Code  relating  to  the  management  of  the  corporation  are 
also  specifically  set  out  in  the  Commercial  Code  itself. 
Thus,  members  of  the  supervising  council  or  directorate  (or 
liquidators)  who  have  wilfully  acted  contrary  to  the  in- 
terests of  the  corporation  are  punishable  by  imprisonment 
not  exceeding  five  years  and  by  fine  not  exceeding  twenty 
thousand  marks,  in  addition  to  the  loss  of  civil  rights. 
In  the  event  of  extenuating  circumstances,  a  fine  alone  may 
be  imposed.^  In  this  connection  it  is  interesting  to  note 
that  the  courts  are  not  inclined  to  impair  the  salutary 
effect  of  the  criminal  provisions  of  the  statute  by  mild  or 
lenient  interpretation.  Contrary  to  the  practice  of  the 
courts  in  France,  the  penal  provisions  have  been  rigorously 
applied.  Thus,  directors  have  been  punished  even  for  in- 
jury to  the  corporation  resulting  from  their  wilful  omission 
of  duty.^ 

Misrepresentations  made  by  members  of  the  board  of 
directors,  supervising  council  (or  liquidators)  in  their  offi- 
cial capacity  in  respect  of  the  financial  condition  of  the  cor- 
poration, more  especially  when  made  at  the  general  meet- 
ing of  stockholders,  subject  the  offender  to  imprisonment 

1  Comm.  C,  sec.  267.  2  jjyid,,  sec.  312. 

3  Decisions  of  the  Imperial  Court,  Crim.  Div.,  xi,  p.  414. 
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not  exceeding  one  year  and  to  a  fine  not  exceeding  twenty 
thousand  marks.  Extenuating  circumstances  may  permit 
the  court  to  limit  the  punishment  to  a  fine/  A  penalty  of 
imprisonment  not  exceeding  three  months  and  fine  not  ex- 
ceeding five  thousand  marks  is  imposed  upon  members  of 
the  supervising  council  and  board  of  directors  (or  liqui- 
dators) if  the  corporation  has  been  permitted  to  continue 
without  a  council  for  a  period  of  three  months,  or  if  the 
number  of  supervisors  has  been  permitted  to  fall  below  the 
legal  requirements.  The  same  penalty  is  imposed  upon 
directors  (or  liquidators)  for  failing  to  place  the  corpora- 
tion in  bankruptcy  when  it  has  become  insolvent. 

These  penalties  apply,  however,  only  to  individual  wrong- 
doing. It  may  well  be  that  a  member  may  have  under- 
taken to  act  and  been  opposed  by  the  other  members ;  -  or 
may  have  obtained  advice  of  counsel  as  to  his  duty  in  the 
premises  and  may  have  been  informed  that  no  action  was 
necessary.  In  such  cases  defendants  have  been  held  blame- 
less.' 

The  proper  exercise  of  voting  rights  is  safeguarded  by 
a  provision  imposing  imprisonment  not  exceeding  one  year 
and  fine  not  exceeding  ten  thousand  marks  upon  any  person 
who  knowingly  falsifies  or  forges  a  certificate  of  deposit 
of  shares  or  interim  certificates  for  the  purpose  of  voting 
thereon  at  a  general  meeting.'*  Furthermore,  any  share- 
holder who  has  agreed,  in  consideration  of  special  ad- 
vantages, to  cast  his  vote  in  a  certain  manner  at  a  general 
meeting,  or  to  abstain  from  voting,  is  punishable  by  a  fine 
not  exceeding  three  thousand  marks,  or  imprisonment  not 
exceeding  one  year;  the  same  penalty   is   imposed  upon 

^  Comm.  C,  sec.  341. 

'  Staub,  op.  cit.,  i,  942. 

8  Decisions  of  the  Imperial  Court,  Crim.  Div,,  v,  161. 

*  Comm.  C,  sec.  31a 
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the  person  offering  the  bribe/  The  section  applies  not 
only  to  shareholders,  but  also  to  their  proxies. 

Any  person  who  assumes  to  vote  upon  the  shares  of  an- 
other without  authorization,  or  who  borrows  the  shares  for 
a  consideration  for  that  purpose,  is  punishable  by  fine  of 
from  ten  to  thirty  marks  upon  each  share  voted  upon  or 
borrowed,  and  the  fine  shall  be  not  less  than  one  thousand 
marks.^ 

The  law  regulating  stock  exchanges  imposes  a  penalty 
of  imprisonment  and  fine  not  exceeding  fifteen  thousand 
marks  upon  any  person  who  knowingly  and  with  fraudu- 
lent intent  makes  a  false  statement  in  a  prospectus  or  pub- 
lic advertisement,  for  the  purpose  of  obtaining  subscrip- 
tions to  corporate  securities,  or  for  the  purpose  of  effecting 
a  purchase  or  sale  thereof.® 

Comment. — The  social  tendencies  of  modern  legislation 
are  observable  even  in  the  domain  of  purely  private  law. 
Nowhere  is  this  more  marked  than  in  the  body  of  laws 
promulgated  in  Germany  at  the  end  of  the  nineteenth  cen- 
tury. The  corporate  form  of  business  is  manifestly  re- 
garded by  the  legislator  as  a  facile  means  of  exploiting  the 
less  favored  classes  and,  accordingly,  a  strict  control  is 
exercised  over  all  administrators  of  industrial  cor- 
porate wealth.  It  is  therefore  the  internal  regime  of  the 
corporation  which  is  made  the  object  of  regulation,  rather 
than  the  functioning  of  the  corporation  as  a  legal  entity. 
Legislative  consciousness  has  not  reached  this  development 
in  the  United  States,  where  regulation  continues  to  be  qua 
the  corporation  rather  than  qua  its  administrators.  The 
need  for  a  change  of  legislative  attitude  is  evidenced  by  the 
increasing  number  of  small  shareholders  of  moderate 
means  holding  corporate  securities. 

1  Comm.  C,  sec.  317;  cf.  note  to  Staub,  op.  cit.,  p.  943- 
2Comm.  C,  sec.  318.  ^  Borsengesets,  sec.  75. 
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Ihering  pointed  out  that  the  status  of  an  administrator 
of  group  property  is  the  most  dangerous  to  society  of  any 
known  to  the  law.  Immediate  contact  with  the  property  of 
others  gives  him  both  the  desire  and  the  opportunity  of 
appropriating  it  to  his  own  use.  No  thief  can  steal  so 
easily  as  an  administrator ;  nor  can  any  swindler  so  readily 
arrange  and  accomplish  a  fraud.  Ihering  concludes  by 
demanding  the  greatest  number  of  guaranties  where  the 
danger  is  most  imminent.^ 

The  tripartite  organization  of  the  German  corporation 
is  especially  designed  to  prevent  the  breach  of  the  fidu- 
ciary relationship  of  its  administrators.  The  three  organs 
are  respectively  those  of  general  administration,  operative 
management  and  financial  control.  While  each  acts  as  a 
check  upon  the  other,  the  court  exercises  a  supervision  over 
all.  Nor  is  its  control  merely  negative.  German  courts 
do  not  hesitate  to  issue  affirmative  mandates  in  the  interest 
of  sound  business.^ 

The  German  Code  is  complete  in  respect  of  the  sanctions 
which  it  establishes  to  secure  the  performance  of  the  duties 
of  the  corporate  functionaries.  In  all  aggravated  cases, 
criminal  penalties  are  provided.  In  any  event,  creditors 
and  shareholders  have  a  direct  interest  in  being  watchful 
and  diligent,  because  their  rights  of  action  are  individual  as 
to  themselves  and  direct  as  to  the  functionary.  This  theory 
of  direct  remedy  continues  until  the  period  of  bankruptcy, 
when  it  is  assumed  that  the  official  liquidator  will  protect 
the  interest  of  all.^ 

*  Der  Zweck  im  Recht,  i,  226. 

2  See  e.  g.  64  Decisions  of  the  Imperial  Court,  Civil  Cases  (1907),  p. 
258,  interpreting  sec.  271  of  the  Commercial  Code  so  as  to  effectuate 
the  right  of  shareholders  to  compel  the  administrators  to  make  the 
proper  reserves  and  amortizations.  The  court's  action  did  not  limit 
itself  to  nullifying  an  irregular  act  but  directed  the  proper  one. 

*74  Decisions  of  Imperial  Court,  Civil  Cases  (1911),  p.  428. 
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German  legislation  thus  surrounds  the  operation  of  cor- 
porations with  the  most  effective  guaranties  for  the  protec- 
tion of  investor  and  creditor.  Its  critics,  especially  in  for- 
eign countries,  accentuate  its  complexities  and  severities, 
but  few  question  its  adequacy.^ 

!  3.    ITALY 

Existing  Law. — The  management  of  corporations  in 
Italy  is  entrusted  to  a  board  of  directors  who  may^ 
if  they  so  choose,  delegate  executive  functions  to  one  or 
more  of  their  own  number  acting  as  a  managerial  com- 
mittee.^ The  Commercial  Code  provides  also  for  a  separate 
organ  of  supervision,  as  in  Germany/  It  provides,  there- 
fore, a  much  more  effective  control  over  the  acts  of  the 
directors  than  the  French  Code. 

The  directors  serve  for  a  period  designated  by  the  articles, 
not  exceeding  four  years.  If  the  articles  fail  to  mention 
a  period,  the  directors  serve  for  two  years.*  If  all  the 
directors  are  elected  at  the  same  time,  the  term  of  one-half 
of  their  number  must  not  exceed  one-half  the  period  desig- 
nated by  the  articles.  The  directors  must  qualify  by  de- 
positing shares  of  the  company  as  security,  amounting  in 
the  aggregate  to  at  least  two  per  cent  of  the  capital  stock. ^ 

Italian  law  is  explicit  in  defining  the  direct  responsibility 
of  directors  to  shareholders  and  creditors  ("  terzi''  lit. 
third  parties).     Directors  are  subjected  to  a  joint  liability 

*  Marinesco,  op.  cit.,  p.  341. 

2  By  the  Italian  law,  the  power  of  engaging  and  discharging  employees 
(impiegati)  is  specifically  entrusted  to  the  board  of  directors  unless 
the  corporate  statutes  reserve  it  to  the  general  meeting  of  share- 
holders.    Comm.  C,  art.  143. 

3  Syndics ;  cf.  infra,  pp.  137  et  seq.  *  Comm.  C,  art.  124. 

5  Ibid.,  art.  123.  The  articles  may  provide  for  the  deposit  of  a 
definite  sum  not  to  exceed  50,000  lire. 
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for  a  violation  of  their  duties  in  connection  with  the  fol- 
lowing subjects:  ^ 

1.  in  respect  of  the  actual  payment  of  the  share  capital; 

2.  in  respect  of  the  payment  of  dividends  from  earnings 
only; 

3.  in  respect  of  the  keeping  of  books  of  account  as  pre- 
scribed by  law ; 

4.  in  respect  of  the  faithful  execution  of  the  resolutions  of 
the  general  meeting; 

5.  in  respect,  generally,  of  the  exact  observance  of  the 
duties  imposed  upon  them  by  law,  by  the  articles  and  by  the 
corporate  statutes,  unless  such  duties  result  from  a  limited 
and  individual  mandate. 

Wherever  the  duty  of  the  director  is  individual,  the  joint 
liability  of  the  other  members  ceases,  notwithstanding  the 
fact  that  the  individual  duty  is  subject  to  the  control  of  the 
board.^  So,  too,  even  where  the  duty  is  joint,  an  individual 
director  may  avoid  responsibility  by  refusing  to  unite  with 
his  co-directors  and  disavowing  their  acts.^ 

Directors  are  prohibited  from  acting  as  proxies  for  stock- 
holders ;  *  from  voting  upon  resolutions  in  which  they  have 
a  personal  interest ;  ^  and  from  voting  upon  resolutions  re- 
lating to  acceptance  of  the  annual  balance  sheet  or  affecting 
their  responsibility  as  directors.*'  They,  as  well  as  the 
syndics  ^  and  other  representatives  of  the  corporation  are 
relieved  of  their  functions,  as  a  matter  of  law,  when  they 

1  Comm.  C,  art.  147. 

^  Ibid.,  art.  148;  similar  in  this  respect  to  the  French  L.  of  1867,  art.  44. 
3  Ibid.,   art.    149 ;    similar  in   this   respect   to  the   German   law.     Cf. 
Staub,  Kommentar,  i,  p.  730,  n.  7. 

*  Comm.  C,  art.  160. 

*  Ibid.,  art.  150.  *Ibid.,  art.  161. 
"  The  functions  of  these  officers  are  described  infra. 
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lose  capacity  to  act,  or  have  been  sentenced  for  a  criminal 
offense,  or  for  a  correctional  offense  involving  fraud,  em- 
bezzlement, or  swindling  {truifa)} 

The  general  meeting  determines  whether  action  shall  be 
brought  by  the  corporation  against  the  directors.  The 
action  itself  is  then  prosecuted  by  the  syndics.  The  indi- 
vidual stockholder,  however,  may  complain  to  the  syndics 
of  an  act  of  the  directors  deemed  by  him  to  be  irregular. 
The  syndics  must  make  mention  of  the  complaint  in  their 
annual  report,  and  if  the  complaint  is  made  by  shareholders 
holding  at  least  one-tenth  of  the  capital  stock,  the  syndics 
must  report  conclusions  and  proposals  in  respect  of  the 
same.  If  the  syndics  deem  the  complaint  well  founded  and 
action  urgent,  a  general  meeting  must  be  immediately  con- 
vened.^ 

Besides  the  protection  afforded  to  the  stockholders  by 
complaint  to  the  syndics,  a  direct  appeal  to  the  commercial 
court  may  be  made  by  stockholders  holding  one-eighth  of 
the  capital  stock  against  grave  irregularities  in  the  per- 
formance of  the  duties  of  the  directors.  The  court  may 
order  an  examination  of  the  books  by  experts,  and  if  the 
complaint  be  substantiated,  the  court  may  take  such  emer- 
gency steps  at  may  be  called  for,  and  immediately  convene 
a  general  meeting  of  stockholders.^ 

Italian  law  is  noteworthy  in  the  protection  which  it  ac- 

1  Comm.  C,  art.  151. 

2  Ihid.,  art.  152.  A  vote  of  the  general  meeting  in  violation  of  some 
provision  of  the  corporate  statutes,  even  though  by  an  overwhelming 
majority,  may  be  nullified  at  the  suit  of  a  single  stockholder  before 
the  courts.  Court  of  Appeal,  Turin,  Sept.  5,  1887;  Annali  di  giuris- 
prudensa,  xxi,  pt.  ii,  p.  423. 

^  Ihid.,  art.  153.  The  credit  of  the  corporation  is  conserved  by  a 
provision  that  if  the  complaint  be  not  sustained,  that  fact  shall  be  pub- 
lished in  the  official  journal.  The  complainants  must  furnish  security 
for  the  costs  of  the  proceeding.    Ihid. 
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cords  to  minority  interests.  A  three-quarters  quorum,  with 
an  affirmative  vote  of  a  majority  of  all  the  outstanding 
stock,  is  required  in  the  following  instances : 

1.  Dissolution  prior  to  expiration  of  the  term. 

2.  Extension  of  duration. 

3.  Merger. 

4.  Decrease  of  capital  stock. 

5.  Reclassification  or  increase  of  capital  stock. 

6.  Change  in  the  objects  of  the  corporation. 

7.  Any  other  amendment  of  the  articles.^ 

Minority  stockholders  opposing  a  resolution  which  ex- 
tends the  duration  of  the  corporation,  or  authorizes  a 
fusion,  or  reclassifies  or  increases  the  capital  stock,  or 
changes  the  objects  of  the  enterprise  are  entitled  to  retire 
{recedere)  by  redeeming  their  shares  on  the  basis  of  their 
value  as  shown  by  the  balance  sheet  last  accepted.^ 

The  share  certificates  of  Italian  corporations,  whether 
bearer  or  registered,  are  required  to  state  (besides  the  usual 
data,  namely,  title  and  capitalization)  the  date  of  the  ar- 
ticles and  of  the  publication  thereof,  the  place  where  pub- 
lished and  the  duration  of  the  corporation.^  The  shares 
must  remain  registered  until  fully  paid  up.* 

A  salutary  check  upon  the  overissue  of  funded  securities 
is  found  in  the  provision  that  no  corporation  may  issue 
bonds  for  an  amount  exceeding  the  unimpaired  paid-up 
capital  stock  unless  the  excess  is  guaranteed  by  a  deposit 
of  national,  provincial,  or  communal  bonds. 

The  so-called  ''  syndics  "  (sindaci)  provided  for  by  the 
Code  **  occupy  a  position  of  much  greater  importance  than 

1  Comm.  C,  art.  158.  '  Ibid. 

» Ibid.,  art.  165.  *  Ibid.,  art.  166. 

'  Ibid.,  art.  183.  Their  number  is  three  or  five,  [with  two  substitutes] 
appointed   at   the  constitutive   meeting   and   at   each   regular   meeting 
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the  auditors  or  revisors  of  the  other  Continental  systems. 
Their  duties  are  as  follows :  ^ 

1.  To  determine  the  form  of  the  balance  sheet  and  the  con- 
dition of  the  capital  stock ; 

2.  to  examine  the  books  of  account  at  least  once  a  week 
and  to  be  informed  of  the  operations  of  the  company  and  the 
validity  of  its  written  documents; 

3.  to  verify  the  cash  at  unexpected  moments  (improvisto) 
at  least  quarterly; 

4.  to  control  the  possession  of  securities  held  as  pledge, 
guaranty,  or  in  the  treasury; 

5.  to  insure  compliance  with  the  conditions  mentioned  in 
the  articles  and  corporate  statutes  for  participation  of  stock- 
holders in  the  general  meetings ; 

6.  to  examine  and  test  the  correctness  of  the  balance  sheet 
and  make  report  thereon  to  the  general  meeting; 

7.  to  superintend  liquidation ; 

8.  to  convene  the  general  meeting  where  the  directors  fail 
to  do  so; 

9.  to  participate  in  all  general  meetings; 

10.  generally  to  observe  that  the  directors  comply  exactly 
with  the  provisions  of  law,  of  the  articles  and  of  the  corporate 
statutes. 

They  have  the  right  to  demand  that  report  be  given  them 
monthly  of  the  operations  of  the  company;  they  may  be 
present  at  all  directors'  meetings  and  may  suggest  the  sub- 
jects which  shall  constitute  the  order  of  business. 

It  is  to  the  syndics  that  the  annual  report  of  the  directors 
is  presented,  one  month  before  the  annual  meeting.^  The 
syndics  base  their  proposals  upon  the  report,  which,  together 

thereafter.     They  need  not  be  stockholders  but  must  not  be  related 
by  blood  or  marriage  within  the  fourth  degree  to  any  of  the  directors. 
Their  functions  are  very  similar  to  those  of  the  German  Aufsichtsrath, 
1  Comm.  C,  art.  184.  ^  Ibid.,  art.  176. 


401  ]  CREDITORS  AND  SHAREHOLDERS  139 

with  the  balance  sheet  and  the  minutes  of  the  meeting,  must 
be  filed  within  ten  days  after  the  meeting  with  the  clerk  of 
the  commercial  court.  Publication  of  the  balance  sheet  is 
compulsory/ 

In  Italy,  as  in  other  Continental  European  countries,  a 
reserve  fund  must  be  created.  Five  per  cent  must  be  cred- 
ited to  the  reserve  annually  before  dividends  can  be  de- 
clared, until  the  fund  amounts  to  one-fifth  of  the  capital 
stock." 

Like  the  German  Code,  the  Italian  Commercial  Code 
includes  among  its  provisions  the  criminal  penalties  appli- 
cable to  violations  of  the  mandatory  rules  of  corporate 
management.^ 

4.    SPAIN 

Existing  Law. — The  management  of  the  operations  of 
corporations  is  entrusted  by  Spanish  law  to  the  directors 
{administradores),  whose  tenure  and. manner  of  election 
by  the  shareholders  (exclusive  of  the  members  of  the 
board)  is  determined  by  the  articles  and  the  corporate  sta- 
tutes and  regulations.*  The  phraseology  employed  by  the 
Code  indicates  that  the  practice  prevailing  elsewhere  of 

1  Comm.  C,  arts.  180,  94,  95. 

'  Ibid.,  art.  182.  Of  course  no  dividends  can  be  declared  except  out 
of  earnings.     Ibid.,  art.   181. 

•  Any  organizer,  director,  syndic  or  liquidator  who  makes  a  wilfully 
false  statement  to  the  general  meeting  in  respect  of  the  condition 
of  the  company's  affairs,  or  who  is  responsible  for  distribution  of 
unearned  dividends,  or  for  issuing  stock  below  par,  or  for  pur- 
chasing shares  of  the  company  except  as  permitted  by  law,  or  for 
issuing  obligations  exceeding  in  the  aggregate  the  capital  stock,  or 
for  reducing  the  capital  stock  or  consolidating  otherwise  than  per- 
mitted by  law,  is  punishable  by  a  fine  not  exceeding  5,000  lire,  in  addi- 
tion to  such  other  and  more  severe  penalties  as  the  Penal  Code  may 
prescribe  under  its  general  definitions.     Art.  247. 

*  Codigo  de  comercio,  art.  155. 
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appointing  a  managerial  committee  prevails  also  in  Spain, 
but  there  is  nothing  to  show  that  the  managers  (los  ger- 
entes)  ^  have  any  powers  or  duties  other  than  those  con- 
ferred on  them  by  delegation  from  the  board. 

Corporations  must  publish  monthly  in  the  Gaceta,  or  offi- 
cial newspaper,  a  detailed  balance  sheet  of  operations,  with 
an  inventory  stating  the  value  of  all  property  and  effects 
capable  of  being  estimated.^ 

Shareholders  may  verify  the  accounts  and  have  access  to 
the  vouchers  proving  the  same.*  This  right  is  greatly 
limited,  however,  by  the  provision  of  the  Code  restricting 
its  exercise  to  such  times  as  may  be  prescribed  by  the  cor- 
porate statutes  and  regulations.* 

In  order  that  the  general  meeting  may  validly  vote  an 
increase  or  decrease  in  the  capital  stock,  at  least  two-thirds 
of  the  entire  number  of  stockholders  must  be  present, 
representing  two-thirds  of  the  par  value  of  the  outstanding 
stock.  If  the  capital  of  the  company  remaining  unimpaired 
exceeds  seventy-five  per  cent  of  the  debts  and  obligations 
of  the  company,  at  the  time  a  resolution  is  passed  in  favor 
of  such  increase  or  decrease,  it  may  be  immediately  ef- 
fectuated, provided  all  creditors  holding  claims  at  the  time 
assent  or  are  paid.^ 

5.  SWITZERLAND 

Existing  Law. — Swiss  law  provides  three  independent 
organs  through  which  the  operation  of  corporations  are 
conducted.  Instead,  however,  of  a  board  of  management 
controlled  by  an  independent  council  of  supervision,  as  in 
Germany  and  Italy,  it  provides  a  board  of  directors  whose 

1  Comm.  C,  art.  173. 

« Ihid.,  art.  157.  ^  ^bid.,  art.  173. 

*  Ibid.,  art.  158.  *  Ibid.,  art.  168. 
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duty  it  is  to  manage  the  company  either  directly,  or  through 
a  committee  of  their  own  number,  subject  only  to  an  annual 
audit  by  a  board  of  control  (Controlstelle)  or  auditors  who 
report  to  the  general  meeting  upon  the  acts  of  the  board  of 
directors.  Accordingly  the  organs  recognized  by  law  are 
the  general  meeting,  a  managing  board  or  board  of  di- 
rectors and  a  board  of  auditors.^ 

The  general  meeting  must  be  called  either  by  the  board 
of  directors  or,  if  necessary,  by  the  auditors,  within  six 
months  after  the  close  of  the  fiscal  year.  It  has  ex- 
clusive power  to  pass  upon  the  balance  sheet  submitted  by 
the  directors,  and  to  declare  dividends ;  its  resolutions  must, 
however,  be  preceded  by  a  report  of  the  auditors." 

Shareholders  holding  one-tenth  of  the  capital  stock  may, 
by  request  in  writing,  compel  the  convening  of  special  meet- 
ings of  stockholders.^ 

It  is  quite  customary  in  Switzerland  to  elect  the  directors 
for  a  longer  period  than  one  year;  they  may  indeed  be 
elected  for  a  period  not  exceeding  six  years  and  are  then 
re-eligible  thereafter.'* 

The  representation  of  the  corporation  is  exclusively  in 
their  hands.  They  may,  however,  delegate  their  authority 
to  a  managing  committee  (Direktion)  or  to  individual 
representatives  (Prokuristen).  Such  a  delegation  of  au- 
thority must  be  evidenced  by  documents  registered  at  the 
commercial  registry,  in  the  absence  of  which  all  the  direc- 
tors must  assent  or  subscribe  to  acts  done  in  the  name  of 
the  corporation. "^ 

Switzerland  contains  a  large  number  of  industrial  es- 

1  Code  of  Oblig.,  arts.  642-663. 

« Ibid.,  art.  644.  » Ibid.,  art.  645. 

*  Ibid.,  art.  649. 

^  Ibid.,  arts.  651,  653;  Schneider  and  Fick,  op.  cit.,  p.  500. 
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tablishments  of  great  importance;  indeed,  the  operations  of 
its  financial  institutions  extend  throughout  the  world. 
Owing  to  its  limited  natural  resources,  the  energies  of  its 
people  have  been  directed  to  mercantile  enterprises  both 
Avithin  and  without  the  national  territory,  most  of  which, 
however,  are  controlled  by  domestic  corporations.  It  is 
not  surprising,  therefore,  that  its  corporation  laws  should 
contain  detailed  provisions  gained  from  practical  experi- 
ence, tending  to  secure  a  conservative  system  of  man- 
agement and  accounting  beneficial  to  stockholder  and 
creditor  alike. 

Its  compulsory  system  relating  to  annual  accounts  is 
worthy  of  special  mention.  The  annual  balance  sheet  must 
be  prepared  so  as  to  give  the  shareholder  '^  a  true  insight 
into  the  actual  financial  condition  of  the  corporation  " :  ^ 

(i)  Costs  of  organization  and  administration  must  be 
charged  as  expenses.  ^  Such  organization  expenses  as  have 
been  provided  for  in  the  corporate  statutes  or  resolutions  of 
the  general  meeting  may  be  divided  into  equal  parts  and  writ- 
ten oft*  over  a  period  not  exceeding  five  years. 

(2)  Lands,  buildings  and  machinery  must  not  be  valued 
above  cost,  less  the  proper  amortization  according  to  circum- 
stances.    The  amount  of  insurance  carried  must  be  stated. 

(3)  Securities  having  a  market  value  must  not  be  valued 
above  the  average  market  price  for  the  month  prior  to  the  date 
at  which  the  balance  is  taken. 

(4)  Merchandise  must  not  be  valued  above  the  cost  price, 
nor,  if  this  be  higher  than  the  market  value,  above  the  market 
price. 

(5)  The  aggregate  of  doubtful  accounts  and  the  aggregate 
of  amortizations  must  be  stated. 

1  Code  of  Oblig.,  art.  656. 

'  This  provision  contrasts  favorably  with  the  practice  so  often  met 
with  in  the  United  States  of  carrying  the  organization  expenses  as 
an  asset,  at  least  over  a  considerable  period  of  years. 
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(6)  The  amount  of  the  capital  stock  as  well  as  reserves  and 
renewal  funds  must  be  taken  up  as  liabilities. 

(7)  Bonds  issued  by  the  company  must  be  stated  at  the  full 
amount  necessary  for  their  payment.  However,  the  difference 
between  the  issue  price  and  the  amount  to  be  repaid,  which 
must  be  liquidated  by  annual  amortizations  to  the  date  of 
maturity,  may  be  taken  up  as  assets.^ 

The  provisions  governing  the  civil  responsibility  of  di- 
rectors and  auditors  are  so  similar  to  those  of  the  German 
Commercial  Code  as  not  to  require  detailed  consideration. 
It  is  interesting  to  note,  however,  that  the  criminal  sanc- 
tions could  not  be  made  part  of  the  Code  of  Obligations 
because,  penal  law  not  being  within  the  scope  of  federal 
legislation,  they  would  have  been  unconstitutional.'  Ac- 
cordingly, criminal  penalties,  if  any,  must  be  sought  for  in 
the  laws  of  the  separate  cantons. 

1  Code  of  Oblig.,  art.  656. 

2  Schneider  and  Fick,  op.  cit.,  p.  519,  n.  2. 


CHAPTER  VII 

Legislation  and  Reform  in  England  and  America. — 

Operation 

Publicity. — The  English  law,  unlike  that  of  Continental 
European  countries,  contains  no  special  provisions  with 
respect  to  the  preparation  of  an  annual  balance  sheet. 
There  is,  however,  a  "  statutory  report  "  which  must  be 
forwarded  to  all  shareholders  seven  days  before  the  first 
general  meeting.  This  must  contain  a  detailed  state- 
ment of  the  receipts  and  disbursements  on  account  of 
capital.^  The  first  meeting  must  be  held  not  less  than 
one  nor  more  than  three  months  from  the  tim.e  at 
which  the  company  is  entitled  to  begin  business.  Al- 
though a  general  meeting  of  every  company  must  be  held 
at  least  once  every  calendar  year,^  the  act  does  not  provide 
for  a  compulsory  financial  report.  Peculiarly  enough, 
however,  the  appointment  of  an  auditor  or  auditors  at  each 
annual  meeting  is  compulsory.  As  on  the  Continent  of 
Europe,  the  auditors  constitute  a  true  board  of  control, 
directors  and  officers  being  ineligible.^  Every  auditor  has 
the  right  of  access  to  the  books,  accounts  and  vouchers  of 
the  company  and  is  entitled  to  such  information  as  the  di- 
rectors and  officers  may  be  able  to  give  in  connection  with 
the  audit.  It  seems  to  be  assumed  that  a  balance  sheet  will 
be  laid  before  every  company  at  general  meetings,  for  it  is 
provided  that  the  auditors  shall  make  a  report  to  the  share- 
holders, not  only  on  accounts  examined  by  them,  but  also 
on  the  balance  sheet,  stating: 

1  Companies  Act,  1908,  sec.  65.       -Ibid.,  sec.  64.       ^Ibid.,  sec.  112. 
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(a)  Whether  or  not  the  auditors  have  obtained  all  the  re- 
quired information; 

(b)  Whether  in  their  opinion  the  balance  sheet  exhibits  a 
true  and  correct  view  of  the  condition  of  the  company's  af- 
fairs as  shown  by  the  books. 

The  act  therefore  accomplishes  indirectly  what  the  Ger- 
man statute  makes  compulsory/  It  is  provided  under  pen- 
alty of  a  heavy  fine  that  whenever  a  balance  sheet  is  issued, 
circulated  or  published,  it  must  be  accompanied  by  a  copy 
of  the  auditors'  report.  This  is  analogous  to  the  indirect 
control  which  the  act  provides  over  the  issue  of  shares  for 
property  by  its  regulations  in  respect  of  the  prospectus. 

The  legislation  of  the  American  states  is  far  less  pro- 
tective of  the  interests  of  creditors  and  stockholders  than 
either  that  of  England  or  that  of  other  European  states 
in  the  matter  of  making  and  publishing  reports.  Most  of 
the  legislation  referring  to  the  publicity  of  the  affairs  of 
industrial  corporations  relates  to  reports  made  obligatory 
for  the  purposes  of  taxation.  These  vary  greatly,  accord- 
ing to  whether  legislation  demands  detailed  statements  of 
assets  and  liabilities,  or  a  general  statement  of  assets  and 
liabilities,  or  a  general  statement  of  the  amount  of  capital 
paid  in  and  the  proportion  invested  within  or  without  the 
state.^  These  reports  are  disclosed  neither  to  the  general 
public  nor  to  parties  interested.  Under  ordinary  condi- 
tions, access  can  be  had  only  by  mandamus  proceedings.^ 
But  even  were  they  entirely  open  to  inspection,  reports 
made  for  the  purpose  of  taxation  are  apt  to  be  manipu- 
lated, if  not  directly  falsified,  and  would  be  of  little  service 
to  creditor  or  stockholder  in  judging  the  operations  of  the 

»  See  Buckley,  Company  and  Limited  Partnership  Acts,  (1900),  p.  267. 
«  Horack,  op.  cit.,  p.  88. 
» Ibid.,  p.  87. 
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company  and  the  conservation  of  its  assets.  During  the 
past  two  decades,  a  strong  popular  movement  has  been 
tending  toward  publicity  in  favor  of  persons  entitled  to  the 
information  in  addition  to  reports  made  to  the  state.  The 
Report  of  the  Industrial  Commission  appointed  by  Con- 
gress in  1898  recommends: 

The  affairs  of  a  corporation  or  industrial  company  should 
be  carried  on  without  detriment  to  the  public,  in  the  interest 
of  its  members  and  under  their  lawful  control,  and  to  this  end 
the  directors  or  trustees  should  be  required: 

(a)  To  report  to  the  members  thereof  its  financial  condition 
in  reasonable  detail,  verified  by  a  competent  auditor,  at  least 
once  a  year ; 

(b)  To  inform  members  regarding  the  methods  and  conduct 
of  business  by  granting,  under  proper  restriction,  access  to 
records  of  directors'  meetings,  or  otherwise; 

(c)  To  provide  for  the  use  of  members,  before  the  annual 
meeting,  lists  of  members  with  their  address  and  their  several 
holdings;  and 

(d)  To  provide,  in  whatever  other  way  may  be  named  in 
the  certificate  of  incorporation,  means  whereby  the  members 
may  prevent  the  misuse  of  their  property  by  difectors  or 
trustees.^ 

An  approach  toward  compulsory  publicity  in  favor  cf  the 
stockholder  is  already  discernible  in  some  states.  A  gen- 
eral provision  is  sometimes  found  requiring  a  true  state- 
ment of  the  accounts  of  the  corporation  to  be  rendered 
annually  to  the  stockholders.^     But  these  provisions  are 

1  Report  of  Industrial  Commission,  vol.  xix,  p.  649,  being  House  Doc. 
no.  380,  57th  Congress,  ist  Session. 

2  Wis.  Sanborn's  Stats.,  sec.  1750;  Mich.  Corp.  Act  1903,  sec.  15;  Mo. 
R.  S.  1909,  sec.  3349.  The  law  of  Ohio  requires  that  a  full  statement  of 
the  condition  of  the  company's  affairs  together  with  a  list  of  stock- 
holders be  mailed  to  each  stockholder  at  least  ten  days  before  the 
election.     Gen.  Code,  1910,  sec.  8685. 
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either  directory  only,  or  else  a  penalty  of  moderate  amount 
is  provided  to  be  recovered  at  the  suit  of  a  stockholder  for 
non-compliance. 

The  Draft  Act  of  the  Commissioners  of  Uniform  State 
Lav^s  provides  that  annual  reports  be  filed  in  the  office 
of  the  secretary  of  state,  giving  the  amount  of  assets  and 
debts;  a  fine  shall  be  imposed  if  the  report  is  not  made  and 
filed  v^ithin  ten  days  after  w^ritten  request  by  any  creditor 
or  stockholder.^  The  draft  fails  to  distinguish  between 
reports  made  for  state  and  those  for  private  purposes;  it 
confounds  the  usual  tax  report  v^ith  such  a  financial  state- 
ment as  interested  parties  should  be  entitled  to. 

The  publicity  provided  for  by  the  proposed  bill  for  fed- 
eral incorporation  is  of  a  w^ider  character  than  any  gen- 
eral provision  found  in  the  state  statutes.  An  annual  report 
is  to  be  filed  v^ith  the  commissioner  of  corporations,  setting 
forth  such  details  as  the  commissioner  himself  "  shall  from 
time  to  time  prescribe,"  the  report  to  be  signed  by  at  least 
three  directors.  The  commissioner  is  given  the  power  to 
call  for  special  reports  whenever  in  his  judgment  the  same 
are  necessary  for  a  full  and  complete  knowledge  of  the  con- 
dition of  a  corporation.^  Nowhere  does  it  appear,  how- 
ever, that  such  information,  when  given,  or  on  file,  is  in- 
tended for  the  benefit  of  and  accessible  to  creditors  or 
stockholders.    This  should  not  be  left  open  to  conjecture. 

As  a  whole,  publicity  should  be  compulsory  at  or  shortly 
before  the  annual  meeting.  Moreover,  legislation  should 
adjust  itself  to  the  actual  processes  of  business.     For  ex- 

^  Second  Tentative  Draft,  p.  26,  sec.  25.  The  provision  is  similar  to 
that  of  {he  New  York  statute,  except  that  the  latter  permits  the  debts 
to  be  stated  by  maximum  and  the  assets  by  minimum  figures  and 
suit  to  recover  the  penalty  prescribed  must  be  brought  by  the  people  of 
the  state.     Stock  Corp.  L.,  rev.  1910,  sec.  34. 

2  Senate  Bill  no.  6186,  61  st  Cong.  2nd  Session,  sec.  18. 
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ample,  we  have  seen  that  Switzerland  and  Germany,  by 
regulating  the  form  and  scope  of  the  balance  sheet  in  ac- 
cordance with  the  principles  of  skilled  accountancy,  have 
caused  the  statement  to  conform  to  an  uniform  system  com- 
prehensible to  all.^  The  rules  of  the  principal  stock  ex- 
changes in  the  United  States  have  helped  to  bring  infor- 
mation to  interested  parties  which  they  would  never  have 
received  under  the  present  condition  of  the  law;  but  as 
there  are  only  a  comparatively  small  number  of  corpora- 
tions whose  securities  are  listed,  general  relief  must  be 
sought  in  legislation. 

Protection  of  Minority  Shareholders. — Professor  Btir- 
gess  has  said :  "  When  the  government  confers  upon  a 
number  of  persons,  forming  a  corporate  body,  the  power 
to  do  business  by  the  will  of  a  quorum  and  majority  of 
them,  sound  political  science  requires  the  government  to 
insure  that  the  majority  shall  not  so  abuse  this  power  as 
to  deprive  the  individuals  who  happen  to  constitute  the 
minority  of  any  of  their  civil  or  political  rights,  as  guar- 
anteed to  them  by  the  constitution  and  laws  of  the  coun- 
try." ^ 

The  rule  of  the  majority  is  usually  considered  essential  to 
the  existence  of  democratic  institutions.^  But  this  should 
not  mean  that  the  minority  is  to  be  placed  at  the  absolute 
mercy  of  the  majority.  In  order  to  prevent  this  in  the  man- 
agement of  corporations,  means  analogous  to  those  em- 
ployed in  political  elections  have  been  adopted  for  giving 
the  minority  proportional  representation  in  the  board  of  di- 
rectors. 

1  See  supra,  chap,  vi,  subdivs.  2  and  5. 

'  Op.  cit.    Political  Science  Quarterly,  1908,  xiii,  p.  205. 

'  Savigny  intimates  that  the  right  of  the  majority  to  determine  the 
will  of  the  corporation  is  a  result  of  natural  law.  System  des' 
heutigen  romischen  Rechts,  bk.  ii,  ch.  ii,  sec.  97. 
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The  English  statute  does  not  provide  for  proportional 
representation,  although  nothing  would  seem  to  prevent 
the  regulations  from  granting  to  the  stockholders  the 
right  of  cumulative  voting.  This  may  well  be  accom- 
plished also  by  the  by-laws  under  the  laws  of  the  states; 
but  some  states  have  gone  further  and  have  provided  for  a 
compulsory  proportional  representation.  Thus,  in  Illinois, 
Kansas,  Missouri,  Michigan,  Nebraska,  Ohio,  South  Caro- 
lina and  some  other  states,  in  all  elections  of  directors  or 
managers  of  corporations,  every  stockholder  shall  have  the 
right  to  vote  in  person  or  by  proxy  for  the  number  of  shares 
owned  by  him  for  as  many  persons  as  there  are  directors 
or  managers  to  be  elected,  or  to  cumulate  his  vote  by 
giving  one  candidate  as  many  votes  as  the  number  of  di- 
rectors or  managers  multiplied  by  the  number  of  his  shares 
of  stock  shall  equal,  or  to  distribute  his  vote  on  the  same 
principle  among  as  many  candidates  as  he  shall  think  fit.^ 

This  device  has  not  been  accepted  by  the  Commissioners 
of  Uniform  State  Laws.  Neither  is  it  to  be  found  in  the 
bill  for  federal  incorporation.  Its  use  in  practise,  however, 
would  constitute  a  salutary  check  upon  the  arbitrary  or 
selfish  acts  of  directors,  since  it  at  least  permits  the  minority 
to  be  apprised  of  matters  concerning  which  they  would 
otherwise  be  left  in  total  ignorance. 

Holding  Companies. — Undesirable  as  it  is  for  the  ma- 
jority to  manage  the  company  to  the  detriment  of  the  in- 
terests of  the  minority,  it  is  equally  undesirable  that  cor- 
porations, through  the  device  of  a  holding  company,  should 

1  111.  Gen.  Corp.  L.,  sec.  3;  Kans.  Gen.  Stats.,  1909,  sec.  1746;  Mo. 
Const,  art.  xii,  sec.  6;  Mich.  Pub.  Acts  as  amended  1907,  no.  141  and 
191 1  no.  268;  Neb.  Const,  art.  xiii,  sec.  5;  Ohio,  Gen.  Code,  sec.  8636; 
S.  C  Civ.  Code,  1902,  sec.  1846.  Optional  in  Minn,  R.  L.  1905,  sec 
2862;  N.  Dak.  Const,  art.  vii,  sec.  135;  N.  J.  Corp.  Act  rev.  to  1910, 
sec.  35a;  N.  Y.  Gen.  Corp.  L.  rev.  to  1910,  sec.  24;  Utah,  Comp.  L. 
1907,  sec.  335 ;  and  other  states. 
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be  placed  in  the  control  of  persons  holding  a  minority  of 
its  capital  stock.  The  power  of  corporations  to  hold  the 
shares  of  other  corporations  for  all  purposes  is  of  prac- 
tically recent  origin.  It  was  denied  them  by  the  common 
law  unless  necessary  to  subserve  the  purposes  for 
which  the  corporation  was  organized.  However,  legis- 
lation during  the  last  half  century  generally  favored  it, 
as  tending  to  promote  and  enlarge  the  usefulness  of  the 
corporate  form.  It  has  been  said  that  in  x\merica  it  has 
resulted  from  the  competition  between  the  states  in  bidding 
against  one  another  for  the  patronage  of  corporations.^ 
The  power  is  recognized  by  the  English  Act  and  exists  also 
on  the  European  Continent^ 

Where  one  corporation  holds  stock  in  another  the  shares 
may  be  and  frequently  are  voted  upon  in  the  interest,  not 
of  the  subsidiary,  but  of  the  parent  corporation.  There- 
fore, when  the  parent  corporation  holds  a  majority  of  the 
stock,  injustice  to  the  minority  interests  of  the  subsidiary  is 
frequently  the  result. 

The  device  of  the  holding  company  also  provides  a 
method  by  which  even  a  minority  may  be  in  control  of  the 
subsidiary.  If  A.  owns  26  per  cent  and  B.  25  per  cent  of 
the  stock  of  a  corporation,  making  together  51  per  cent, 
and  if  they  transfer  their  holding  to  a  company  formed  for 
the  purpose  of  holding  the  stock  of  A.  and  B.,  then  A.  as 
the  owner  of  the  majority  of  stock  in  the  new  company, 

*  Untermyer,  Some  Needed  Legislative  Reforms  in  Corporate  Man- 
agement,  (1911),  P-  3- 

^  Companies  Act,  1908,  sec.  68.  Germany,  see  Staub,  op.  cit.,  sec. 
182,  n.  4;  sec.  210,  n.  4,  according  to  which  a  corporation  may  even  be 
one  of  the  organizers  of  another  corporation.  In  Switzerland,  Italy, 
etc.,  the  power  is  not  expressly  granted  but  follows  as  one  of  the  in- 
cidents of  legal  entity.  The  corporate  statutes  may  acknowledge  it  or 
limit  it.     Lehmann,  op.  cit.,  i,  p.  255  and  note. 
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which  he  receives  in  exchange  for  the  26  per  cent  of  the 
subsidiary,  is  left  in  control  of  the  subsidiary.  The  scheme 
has  actually  been  adopted  in  practice,  both  in  respect  of  rail- 
roads and  industrial  companies,  thus  circumventing  the 
prohibition  contained  in  the  statutes  against  voting  trusts/ 

The  Federal  Incorporation  Bill  prohibits  any  corpor- 
ation organized  under  the  act  to  acquire  or  hold  stock 
in  any  other  corporation;  and  no  corporation  organized 
under  a  state  law  or  that  of  a  foreign  country  may  hold 
stock  in  a  corporation  organized  under  the  federal  act  if  en- 
gaged in  carrying  on  a  like  business/  Although  the  primary 
purpose  of  this  enactment  would  seem  to  be  to  prevent 
monopolies  and  combinations,  it  would  also  tend  to  con- 
serve the  interests  of  stockholders  generally,  by  returning 
to  the  era  of  a  group  type  composed  of  individuals,  oper- 
ated according  to  the  checks  and  balances  of  human  inter- 
est. If  indeed  a  corporation  has  no  soul,  the  device  of  the 
holding  company  presents  a  soulless  group-type  of  members 
themselves  soulless. 

The  President  of  the  United  States  seems  to  have  re- 
garded the  prohibition  against  holding  companies  contained 
in  the  Federal  Incorporation  Bill  as  one  of  its  most  salu- 
tary features.^ 

Direct  Responsibility  of  Oificers  and  Directors. — We 
have  seen  that  under  Continental  European  law  a  direct  lia- 
bility is  created  in  behalf  of  an  injured  creditor  or  stock- 
holder against  a  director  or  manager  guilty  of  the  breach  of 
a  specific  duty.    This  is  not  the  rule  of  English  and  Amer- 

^  See  Untermyer,  op.  cit.,  p.  12 ;  N.  Y.  Gen.  Corp.  L.  sec.  25  limits 
these  agreements  to  five  years  and  extends  the  privilege  of  participa- 
tion to  all  stockholders  equally. 

2  Senate  Bill,  no.  6186,  61  st  Cong.  2nd  Sess..  sec.  8. 

3  See  Special  Message  of  President  Taft,  January  7th,  1910. 
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ican  law.  The  liability  of  a  director  is  primarily  to  the 
corporation,  and  he  is  responsible  only  to  it  for  a  breach  of 
trust.  Action  must  therefore  be  brought  in  the  name  of 
the  corporation  or  of  all  stockholders  equally  interested.^ 
In  such  a  proceeding  the  plaintiff  has  a  diminishing  interest 
in  proportion  to  his  obligation  to  share  the  advantages  of 
his  diligence  with  others.  Of  course,  a  manager  or  di- 
rector should  not  be  harassed  with  litigation  brought  on 
account  of  fancied  injuries.  The  creditor  must  prove  his 
claim  against  the  corporation.  If  judgment  is  returned  un- 
satisfied, a  specific  breach  of  duty  resulting  in  a  loss  to  the 
corporation  might  very  well  constitute  a  direct  cause  of 
action,  if  the  breach  was  the  proximate  cause  of  the  credi- 
tor's inability  to  collect  his  claim.  The  shareholder  should 
have  a  direct  remedy  also  where  the  value  of  his  shares 
has  been  impaired  by  a  specific  breach  of  duty,  not  a  mere 
error  of  judgment,  on  the  part  of  the  director  or  manager. 

This  ideal  has  not  been  definitely  evolved  in  our  juris- 
prudence, although  suggestions  for  reform  point  toward  es- 
tablishing direct  remedies  in  certain  cases.  The  draft  of 
the  Commissioners  of  Uniform  State  Laws  provides  that 
if  the  bonded  indebtedness  of  a  corporation  exceeds  the 
amount  of  its  paid  up  stock,  or  if  any  dividends  are  declared 
other  than  from  net  profits,  or  if  a  reduction  of  capital  be 
made  under  the  guise  of  a  loan  to  stockholders,  or  if  any 
report  or  statement  required  by  law  is  false  in  any  material 
representation,  all  assenting  directors  shall  be  jointly  and 
severally  liable  to  the  creditors  of  the  corporation  for  any 
loss  or  damage  arising  therefrom.^ 

Criminal  Penalties. — We  have  asserted  that  the  trust 

1  Menier  v.  Hooper's  Teleg.  Works,  1874,  L-  R-  9  Ch.  App.  350; 
Mason  v.  Harris,  1879,  L.  R.  11  Ch.  D.  97;  Hawes  v.  Oakland  (1881), 
104  U.  S.  450. 

2  Second  Tentative  Draft,  sec.  22. 
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relation  may  be  made  most  effective  by  recognizing  a  direct 
responsibility  to  the  real  parties  in  interest.  Where  the 
breach  of  the  relation  is  willful,  the  fiduciaries  should  be 
subjected  also  to  criminal  penalties;  and  the  wrongful  acts 
should  be  defined  and  the  penalties  stated  in  the  statute  en- 
acting the  duty,  not  left  to  the  broad  and  vague  provisions 
of  general  codes  of  criminal  law.  The  criminal  sanctions 
form  an  integral  part  of  the  law  of  corporations  in  Ger- 
many and  Italy. ^  Many  of  the  states  have  made  a  begin- 
ning in  this  direction  in  respect  of  penalties  for  declaration 
of  unearned  dividends  or  for  making  false  reports.  Re- 
cently a  number  of  the  states  have  gone  far  beyond  thiS; 
and  have  enacted  what  might  be  termed  a  petty  code  of 
criminal  law  applicable  to  the  officers  of  corporations. 
Thus,  California  makes  the  penal  rules  regarding  embezzle- 
ment applicable  to  any  officer,  director  or  agent  of  a 
corporation  who  fraudulently  appropriates  to  any  use 
or  purpose  not  in  the  due  and  lawful  execution  of 
his  trust  any  property  which  he  has  under  his  con- 
trol.^ Any  officer  or  agent  of  a  corporation  who  know- 
ingly exhibits  any  false,  forged  or  altered  book  or  paper 
to  any  public  officer  authorized  to  examine  its  affairs  is 
punishable  by  imprisonment  in  the  state  prison  for  not  less 
than  three  nor  more  than  ten  years.^  The  Code  defines  as 
a  misdemeanor  the  act  of  any  person  who  inserts  the  name 
of  another  in  any  prospectus,  circular  or  other  advertise- 
ment of  a  corporation,  in  order  to  lead  persons  into  the 
erroneous  belief  that  the  person  whose  name  is  so  inscribed 
is  an  officer,  agent  or  promoter  of  such  corporation.*  Every 

1  See  supra,  subdivs.  2  and  3. 

2  Penal  Code,  sec.  504. 
^Ihid.,  sec.  558. 

*  Ibid;  sec.  559;  sentble.  Wash.  1903,  p.  141;  Ore.,  Lord's  Laws,  sec. 
2024,  2025. 
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director,  officer  or  agent  who  receives  any  money  or  prop- 
erty of  the  corporation  otherwise  than  in  payment  of  a  just 
demand,  and  who,  with  intent  to  defraud,  omits  to  make 
true  entry  thereof  in  the  books,  or  who  falsifies  any  of  the 
books  or  papers  of  a  corporation,  is  punishable  by  imprison- 
ment in  the  state  prison  for  not  less  than  three  and  not 
more  than  ten  years/ 

An  examination  of  the  various  criminal  provisions  found 
in  the  legislation  of  the  American  states  shows  a  striking 
lack  of  uniformity  and  an  absence  of  any  definite  rule  upon 
which  to  predicate  criminal  responsibility.  In  some  states, 
the  legislation  is  minute  and  specific,  in  others  merely 
fragmentary.^ 

^  Cal.,  Penal  Code,  sec.  563. 

2  See  e.  g.,  Me.  R.  S.  ch.  47;  Md.  Rev.  Corp.  Act,  1908;  N.  J.  Pub. 
L.,  1906,  p.  549;  N.  Y.  Pen.  L.  sees.  890,  661,  662,  665,  667.  In  Wash- 
ington, fraudulent  "  puffing "  in  a  prospectus  or  advertisement  is  made 
punishable  with  imprisonment  of  not  less  than  one  nor  more  than 
five  years,  or  by  fine  not  exceeding  $2000,  or  both.  L.  1903,  sec.  i, 
par.  141. 


CHAPTER  VIII 

Protection  to  Creditors  and  Shareholders  in  Conti- 
nental Europe — Dissolution 

I.    FRANCE 

Existing  Law. — The  dissolution  of  corporations  is  not 
regulated  in  the  Commercial  Code,  nor  in  any  succeed- 
ing statute.  Certain  provisions  applicable  to  associations 
generally  are  considered  applicable  also  to  corporations. 
Of  course,  the  expiration  of  the  period  of  duration 
of  the  corporation,  as  mentioned  in  the  articles  of  associa- 
tion, effects  a  dissolution  of  the  corporation.  The  general 
meeting,  by  its  power  to  alter  the  corporate  statutes,  has 
thus  the  indirect  power  of  accomplishing  a  dissolution.^ 

Other  methods  by  which  dissolution  may  be  effected  are 
provided  in  the  Law  of  1867.^  ^^  the  event  of  an  impair- 
ment of  the  capital  stock  to  the  extent  of  three-quarters, 
the  directors  are  compelled  to  call  a  general  meeting  of  all 
of  the  shareholders,  and  the  shareholders  may  then  decide 
whether  the  corporation  shall  be  dissolved.  The  general 
meeting  has  power  to  continue  the  corporation  notwith- 
standing the  impairment  of  its  capital.  If  the  directors 
fail  to  convene  the  meeting  as  provided  by  law,  any  inter- 
ested party  may  demand  the  dissolution  of  the  corporation 
before  the  courts. 

1  Civil  C,  art.  1865 ;  Lyon-Caen  and  Renault,  Manuel  de  droit  com- 
mercial, p.  245. 
»  Art.  Z7' 
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Any  party  may  demand  a  dissolution  of  the  corporation 
if  the  number  of  the  shareholders  has  been  reduced  to  less 
than  seven  and  remains  so  reduced  for  a  period  of  at  least 
one  year/ 

French  law  is  equally  fragmentary  in  its  provisions 
relating  to  the  publication  of  the  dissolution.  The 
only  express  provision  is  to  be  found  in  article  61  of 
the  Law  of  1867,  which  requires  that  all  documents  and 
deliberations  having  for  their  object  the  dissolution  of  a 
corporation  shall  be  published.  Accordingly,  publication 
is  essential  only  in  the  event  that  is  occurs  through  the  vol- 
untary act  of  the  shareholders,  as  by  a  change  in  the 
corporate  statutes  respecting  the  duration  of  the  corpora- 
tion. On  the  other  hand,  no  publicity  would  seem  to  be 
required  where  the  corporation  is  dissolved  by  expiration 
of  the  time  originally  fixed;  it  is  even  doubtful  whether  a 
decree  of  dissolution  pronounced  by  a  court  requires  pub- 
lication.^ 

French  law  also  lacks  any  express  provision  relating 
to  the  process  of  liquidating  a  corporation.  It  would  seem 
to  be  determined  by  the  general  principles  of  law  and  by 
such  rules  as  are  deducible  from  the  "very  intent"  of  the 
liquidation.^ 

In  general,  it  may  be  stated  that  the  court  will  be  gov- 
erned by  the  will  of  the  shareholders  in  the  appointment  of 
liquidators,  provided  there  be  substantial  agreement,  in  the 
absence  of  which  the  court  will  appoint  its  own  liquidators. 
In  Paris,  there  exists  a  syndicate  of  professional  liquidators 
under  the  supervision  of  the  tribunal  of  commerce,  from 
whose  number  the  liquidators  of  corporations  are  custom- 
arily chosen.* 

1  L.  1867,  art.  37- 

2  Lyon-Caen  and  Renault,  op.  cit.,  pp.  250-251. 

'  Ibid.,  p.  251.  *  Ibid.,  pp.  251,  252,  note  2. 
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The  equitable  principles  developed  by  the  French  courts, 
not  any  specific  provisions  of  the  statutes,  must  be  relied 
upon  to  safeguard  the  interests  of  stockholders  and  credi- 
tors during  the  period  of  liquidation.  The  board  of  direc- 
tors continues  to  exercise  its  functions  notwithstanding  the 
appointment  of  liquidators/  But  the  courts  have  held  that 
the  functions  of  the  auditors  cease  as  soon  as  the  corpora- 
tion has  entered  the  period  of  dissolution.^ 

Finally,  it  is  to  be  noted  that,  although  nothing  in  the 
bankruptcy  provisions  of  the  Commercial  Code,  or  in  the 
special  Law  of  March  4th,  1889,  relative  to  judicial  liqui- 
dation, compels  a  corporation  to  dissolve  in  the  event  of  in- 
solvency, nevertheless  bankruptcy  proceedings  may  often 
destroy  every  purpose  for  which  the  corporation  was 
created,  taking  away  all  its  property  and  leaving  it  a  mere 
shell.  Under  such  circumstances,  the  dissolution  of  the 
corporation  will  be  decreed  upon  the  request  of  any  party 
in  interest. 

2.  GERMANY 

Existing  Lazv. — The  causes  for  the  dissolution  of  a  cor- 
poration anticipated  by  the  German  Commercial  Code  are : 

1.  the  limitation  of  its  duration  as  fixed  in  the  articles; 

2.  a  resolution  of  the  general  meeting  adopted  by  a  major- 
ity of  three-quarters  of  the  outstanding  capital  stock; 

3.  the  initiation  of  bankruptcy  proceedings.^ 

The  Code  also  speaks  of  "  other  grounds  "  for  dissolu- 
tion without  mentioning  them  specifically.     The  commen- 

*  Bohm,  op.  cit.,  p.  109. 

2  See  cases  cited  by  Lyon-Caen  and  Renault,  Traite  de  droit  com- 
mercial, ii,  p.  909. 

3  Comm.  C,  sec.  292. 
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tators  have  interpreted  this  to  refer  to  causes  such  as 
merger  {Fusion),  the  abandonment  of  the  situs  within  the 
state/  the  amortization  of  all  outstanding  capital  stock.^ 

The  nullification  of  a  corporation  is  to  be  distinguished 
from  its  dissolution,  although  it  is  expressly  provided  that, 
for  the  purpose  of  liquidation,  the  same  provisions  apply  to 
nullification  as  to  dissolution.^ 

Except  in  the  case  of  dissolution  on  account  of  bank- 
ruptcy, it  is  the  duty  of  the  managers  to  give  notice  to  the 
commercial  registry  that  the  corporation  is  about  to  be  dis- 
solved for  the  specific  cause  provided  by  law.*  In  default 
of  such  registration  of  notice,  innocent  third  parties  are  not 
affected  by  the  dissolution.^  After  the  proper  basis  for  dis- 
solution has  been  established,  the  corporation  exists  only  for 
the  purpose  of  liquidation,  and  is  subject  to  the  rules  of  the 
Code  made  specifically  applicable  thereto.  Liquidation  in 
the  event  of  bankruptcy  is  conducted  according  to  the  bank- 
ruptcy statute  {Konkursgesetz)  .^ 

Liquidation  is  regularly  conducted  by  the  members  of 
the  directorate,  as  liquidators,  unless  the  articles  of  asso- 
ciation, or  a  resolution  of  the  general  meeting,  has  desig- 
nated other  persons.  Stockholders  who  have  held  their 
shares  for  a  period  of  six  months  are  protected  against 
an  unfriendly  management.  Holders  of  stock  for  the 
period  mentioned  and  representing  at  least  one-twen- 
tieth of  the  capital  stock  may,  for  good  reasons  shown, 
request  the  court  to  appoint  liquidators.  The  court  may, 
under  the  same  conditions,  remove  liquidators  already  ap- 

^  Decisions  of  the  Imp.  Ct.,  vii,  p.  70. 

«  Staub,  op.  cit.,  i,  p.  884. 

sComm  C,  sec.  311  ^  Ibid.,  sec.  293. 

*  Staub,  op.  cit.,  i,  p.  886. 

«Comm.  C,  sec.  294. 
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pointed  and  the  general  meeting  may  also  recall  liquidators 
not  appointed  by  the  court. ^ 

The  liquidators  must  notify  the  creditors  to  prove  their 
claims  and  must  reduce  the  property  of  the  corporation  to 
money."  The  amount  left  over  after  payment  of  debts  is  di- 
vided among  the  stockholders  in  the  usual  way,  accord- 
ing to  the  class  of  the  security.*  In  carrying  out  the  liqui- 
dation, the  liquidators  are  subject  to  the  same  control  on 
the  part  of  the  supervising  council  and  to  the  same  degree  of 
civil  and  criminal  responsibility  as  directors  of  a  corpora- 
tion prior  to  dissolution.* 

The  distribution  among  the  stockholders  may  be  made 
only  after  notice  to  the  creditors  to  prove  their  claims 
has  been  thrice  published  in  the  official  newspaper  and 
one  year  has  elapsed  thereafter.  If  a  person  known  to  be 
a  creditor  has  failed  to  prove  his  claim,  the  amount  of  the 
claim  must  be  deposited..  If  a  proven  claim  is  disputed,  or 
if  performance  of  the  obligation  is  impossible  at  the  time, 
security  must  be  given  to  the  creditor  before  distribution. '^ 

After  the  liquidation  has  been  completed  and  final  ac- 
counting made,  it  is  the  duty  of  the  liquidators  to  give 
notice  to  the  commercial  registry  of  the  discontinuance  of 
the  corporate  title  and  to  deposit  the  books  and  papers 
of  the  corporation  in  a  place  of  security  to  be  designated  by 
the  court,  there  to  remain  for  a  period  of  ten  years,  ac- 
cessible to  stockholders  and  creditors  by  proper  authoriza- 
tion from  the  court.  ^ 

A  sale  in  bulk  of  the  property  of  the  company  is  per- 
missible only  on  resolution  of  the  general  meeting  by  vote 
of  at  least  three-quarters  of  the  outstanding  shares.    A  sale 

1  Comm.  C,  sec.  295.  -  Ibid.,  sec.  297. 

3  Ibid.,  sec.  300.  •*  Ibid.,  sees.  298-299. 

«  Ibid.,  sec.  301.  «  Ibid.,  sec.  302. 
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in  bulk  operates  as  a  ground  of  dissolution  even  in  the  ab- 
sence of  other  grounds/ 

German  law  has  anticipated  the  tendency  of  corporations 
to  consolidate,  at  least  where  this  is  effected  by  the  acquisi- 
tion by  one  corporation  of  the  entire  property  of  another. 
Although  the  device  of  the  holding  company  is  not  expressly 
provided  for  by  German  law,  the  Code  establishes  a  method 
by  which  the  entire  property  of  one  corporation  may  be 
acquired  by  another  without  the  continued  existence  of  the 
share  capital  of  both  corporations,  while  at  the  same  time 
it  protects  the  interests  of  the  shareholders  of  the  corpora- 
tion whose  existence  is  to  be  merged.  This  is  accomplished 
by  raising  the  capital  of  the  vendee  corporation  without  re- 
quiring any  payment  upon  the  increased  capital  other 
than  the  transfer  of  the  property  of  the  vendor  corpora- 
tion ;  the  consideration  for  the  property  passes  to  the  share- 
holders of  the  vendor  corporation  by  an  exchange  of  shares, 
the  shares  of  the  vendor  corporation  being  thereupon  can- 
celled and  the  corporation  itself  subjected  to  dissolution.^ 

Adequate  protection  is  given  to  the  creditors  of  the  ven- 
dor corporation  in  that  its  property  must  be  kept  apart  and 
managed  separately  until  the  creditors  have  been  notified 
of  the  consolidation  and  the  same  provisions  made  for  their 
benefit  as  in  the  ordinary  cases  of  dissolution.  The  credi- 
tors have  recourse  against  the  property  of  the  vendor  cor- 
poration as  if  there  had  been  no  consolidation.* 

3.  ITALY 

Existing  Law. — The  Italian  Commercial  Code  recognizes 
the  following  grounds  for  the  dissolution  of  commercial 
associations  (including  corporations)  :  * 

^  Com.  C,  sec.  303. 

^  Ihid.,  sec.  305.  ^  Ihid.,  sec.  306. 

*  Codice  di  commercio,  art.  189. 
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1.  Expiration  of  the  term  fixed  by  the  articles. 

2.  Lack  or  disappearance  of  corporate  purposes,  or  the  im- 
possibiHty  of  attaining  them. 

3.  AccompHshment  of  the  purposes  for  which  the  corpora- 
tion was  formed. 

4.  Adjudication  in  bankruptcy,  even  though  accompanied  by 
a  composition. 

5.  Loss  of  the  entire  capital,  or  of  a  considerable  part 
thereof,^  unless  the  shareholders  agree  to  make  good  (rein- 
tegrar)  the  loss,  or  limit  the  capital  to  the  assets  remaining. 

6.  Consent  of  the  shareholders. 

7.  Consolidation. 

In  the  event  of  a  consolidation  of  two  corporations,  the 
documents  effecting  the  same  must  be  published  in  the 
same  manner  as  the  articles  of  incorporation.^  Both  com- 
panies must  publish  their  final  balance  sheets  according  to 
a  uniform  plan,  and  the  company  to  be  merged  must  add  a 
statement  of  the  manner  in  which  it  is  proposed  that  the 
debts  shall  be  paid.  The  consolidation  does  not  become  ef- 
fective, however,  until  three  months  thereafter,  unless  all 
the  creditors  have  consented,  or  all  the  debts  have  been  paid, 
or  a  sum  sufficient  to  cover  them  has  been  deposited.  Dur- 
ing this  period,  any  creditor  may  oppose  the  consolidation ; 
its  execution  is  thereupon  suspended  until  opposition  is 
withdrawn  or  overruled  by  a  judicial  decree  from  which  no 
appeal  has  been  taken.^ 

1  Art.    146  provides   that  if   the   capital   be  impaired   by   one  third, 
the  general  meeting  may  decide  to  dissolve ;  if  impaired  by  two-thirds, 
the  company  must  be  dissolved  unless  the  capital  is  replaced  or  the 
capital  stock  reduced  to  the  amount  of  actual  assets. 
Ibid.,  arts.  194,  91,  94,  95. 

'  Ihid.,  arts.  195,  196.  If  there  be  no  opposition  during  the  pre- 
scribed period,  the  consolidation  becomes  effective  and  the  continuing 
corporation  is  subrogated  to  all  the  rights  and  obligations  of  the 
merged  corporation.    Art.  196. 
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When  a  corporation  is  undergoing  dissolution/  liquida- 
tion proceeds  according  to  the  provisions  of  the  articles 
or  corporate  statutes.  The  general  meeting  appoints  the 
liquidators.^  After  publication  of  the  resolution  of  the 
general  meeting  or  decree  of  the  court  ordering  the  disso- 
lution, the  directors  are  prohibited  from  entering  upon  any 
new  transaction,  under  penalty  of  personal  responsibility.^ 
Actions  for  and  against  the  company  must  be  conducted 
by  or  against  the  liquidators.*  All  documents  must  recite 
that  the  company  is  "  in  liquidation."  *  The  provisions  of 
law,  of  the  articles,  and  of  the  corporate  statutes,  continue 
to  regulate  the  affairs  of  the  company  wherever  consistent 
with  liquidation,  and  the  liquidators  are  under  the  same 
responsibilities  as  were  the  directors.* 

The  liquidators  must,  with  the  cooperation  of  the  di- 
rectors, immediately  prepare  an  inventory  and  balance 
sheet;  they  must  obtain  and  preserve  the  books  kept  by  the 
directors;  they  must  keep  account  chronologically  of  all 
their  transactions  relating  to  liquidation  and,  upon  demand 
of  the  shareholders,  give  information  of  the  condition  and 
progress  of  the  liquidation.® 

1  Dissolution  begins  with  the  resolution  of  the  general  meeting 
of  stockholders,  or  decree  of  the  court,  even  though  the  liquidators 
have  not  as  yet  been  appointed.  Court  of  Cassation,  Turin,  Sept. 
22,,  1886;  Annali  della  giurisprudensa,  xx,  part  i,  p.  487. 

^  Ibid.,  arts.  197,  210.  A  quorum  of  three-quarters  of  the  capital 
stock  is  required  and  an  affirmative  vote  of  a  majority  of  the  capital 
stock. 

^Ibid.,  art.  192. 

*  Ibid.,  art.  198.  The  mandate  of  the  directors  ceases  with  the 
appointment  of  the  liquidators,  but  they  must  cooperate  if  the  latter 
so  require.     Art.  211. 

^  Ibid.,  art.  200.  If  the  liquidation  continues  for  longer  than  a  year, 
the  liquidators  prepare  annual  balance  sheets  in  the  same  manner  as 
directors  prior  to  the  dissolution.    Art.  214. 


425]  CREDITORS  AND  SHAREHOLDERS  163 

The  directors  must  render  to  the  liquidators  an  account 
of  their  transactions  from  the  date  of  the  last  balance  sheet 
accepted  by  the  shareholders  to  the  beginning  of  the  disso- 
lution ;  the  liquidators  may  accept  or  contest  the  same.  If 
one  or  more  directors  become  liquidators,  this  account  must 
be  published  at  the  same  time  as  the  definitive  inventory 
and  balance  sheet  of  the  liquidators.^ 

When  the  assets  have  been  liquidated,  the  liquidators 
must  prepare  a  final  balance  sheet  indicating  the  dividend 
upon  each  share  of  stock.  This,  with  the  syndics'  report, 
is  filed  in  the  office  of  the  commercial  court  and  published; 
within  thirty  days,  the  shareholders  may  file  objections, 
which  must  also  be  published.  Two  weeks  thereafter,  all 
of  the  objections  are  submitted  to  the  court,  which  passes 
upon  them  in  one  judgment;  any  shareholder  may  intervene 
and  the  judgment,  when  pronounced,  operates  in  rem.  If 
no  objection  is  filed,  the  balance  sheet  is  deemed  approved, 
and  the  liquidators  are  discharged,  except  in  respect  of  the 
distribution  of  assets.^ 

As  in  the  German  law,  sums  due  to  stockholders  in  liqui- 
dation but  not  reclaimed  by  them  are  deposited  in  court, 
and  the  books  of  account  of  the  company  are  preserved 
for  inspection  of  interested  parties  for  a  period  of  five 
years.* 

4.  SPAIN 

Existing  Law. — There  are  no  provisions  of  the  Spanish 
Commercial  Code  especially  applicable  to  the  dissolution  of 

^Com.  C,  art.  213. 

*  Ihid.,  art.  215. 

^  Ihid.,  art.  216.  The  acceptance  of  the  final  dividend  is  also  deemed 
an  approval  of  the  accounts  and  distribution,  irrespective  of  any  period 
to  elapse.    Ibid. 

*  Ibid.,  arts.  217,  218.    Semble,  German  Comm.  C,  sees.  301,  302. 
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corporations.  The  Code  provides  in  a  general  way  for  the 
liquidation  of  commercial  associations  including  corpora- 
tions. During  liquidation,  the  corporate  statutes  continue 
to  regulate  the  activities  of  the  general  meeting,  which,  it 
is  intimated,  has  control  over  the  progress  of  the  liquida- 
tion and  power  to  adopt  such  resolutions  as  may  be  neces- 
sary for  the  common  interest.^ 

5.   SWITZERLAND 

Existing  Law. — The  provisions  of  the  Swiss  Code  of 
Obligations  ^  relative  to  the  dissolution  of  corporations 
have  been  taken  over  from  the  German  Commercial  Code 
with  practically  little  modification,  so  that  it  is  unnecessary 
to  refer  to  them  at  length. 

Commentators  on  the  Code  of  Obligations  refer  to  the 
corporation  as  changing  its  juristic  nature  by  entering  into 
the  period  of  dissolution,  so  that  it  no  longer  remains  a 
corporation  in  the  proper  sense  of  the  word,  but  becomes  an 
association  in  liquidation  in  which  the  several  interests  of 
the  associates  are  proportioned  to  their  shares  (Liquida- 
tionsverein  aiif  Actien).^ 

Comment. — The  period  of  dissolution  and  liquidation  is 
one  which  requires  extraordinary  protection  for  the  inter- 
ests of  both  creditor  and  stockholder.  The  protection  to  be 
afforded  to  the  stockholder  ought  to  be  based  upon  two  de- 
siderata, somewhat  conflicting,  yet  both  of  equal  import- 
ance. On  the  one  hand,  it  is  important  that  the  corporation 
shall  wind  up  its  affairs  as  nearly  in  the  regular  course  of 
business  as  possible,  so  as  to  realize  the  most  for  its 
assets.  On  the  other  hand,  the  corporation  should  en- 
deavor to  discontinue  operations  at  the  earliest  possible 
moment,  so  as  not  to  incur  greater  loss. 

^  Codigo  de  comercio,  art.  238.  '  Arts.  664-670. 

s  Schneider  and  Fick,  op.  cit.,  p.  511. 
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All  legislations  agree  in  extending  to  the  stockholders' 
meeting  the  right  to  decide  upon  a  dissolution  at  any  time. 
German  law  differs  from  the  French  in  requiring  a  three- 
quarters  vote,  instead  of  a  bare  majority.  It  is  difficult  to 
decide  which  plan  affords  greater  protection.  The  necessity 
of  obtaining  a  three-quarters  majority  may  result  in  con- 
tinuing operations  for  a  period  beyond  that  in  which  the 
corporation  will  be  able  to  do  so  with  safety,  whereas,  on 
the  other  hand,  a  bare  majority  may  be  able  to  take  advan- 
tage of  its  power  to  compel  a  dissolution  to  the  injury  of 
the  minority. 

Though  the  statutory  provisions  of  French  law  are  but 
fragmentary,  the  individual  shareholder  receives  ample  pro- 
tection in  practice.  We  have  seen  that  when  the  general 
meeting  has  not  been  convened  by  the  directors  or,  having 
been  convened,  cannot  completely  organize  itself,  any 
shareholder  may  petition  the  court  for  dissolution.  Prac- 
tice has  gone  further  and  has  extended  a  right  to  the  share- 
holder individually  to  petition  for  a  dissolution  where 
equitable  grounds  have  been  made  to  appear  therefor,  irre- 
spective of  any  statutory  provisions.^  In  this  the  French 
system  approaches  the  English,  and  differs  from  the  Ger- 
man. The  draft  of  the  German  statute  of  1884,  relating  to 
corporations,  also  contained  a  provision  giving  a  single 
shareholder  the  right  to  initiate  the  proceedings  It  was 
subjected  to  unfavorable  criticism  on  the  ground  that  it 
might  lead  to  unfounded  petitions  for  dissolution  affecting 
the  credit  of  solvent  corporations.  It  was  therefore  elimi- 
nated from  the  draft.^ 

1  Lyon-Caen  and  Renault,  Traite  de  droit  commercial,  i,  906,  his', 
Vavasseur,  Traite  des  societes  civiles  et  commerciales  (5th  ed.),  ii, 
p.  915. 

2  Bohm,  op.  cit.,  p.  106,  citing  Motive  to  the  draft  of  this  law. 
Berlin,  1883,  pp.  366-367. 


■  CHAPTER  IX 

Legislation  and  Reform  in  England  and  America. — 
Dissolution 

The  management  of  corporations  under  all  the  systems 
with  which  we  are  concerned  is  confided  either  to  a  board  of 
directors  acting  through  officers  or  through  a  committee,  or 
else  to  a  directorate  in  conjunction  with  a  supervising  coun- 
cil, as  in  Germany  and  Italy.  While  the  corporation  is  a 
going  concern,  the  discretion  in  all  matters  appertaining  to 
its  management  must  be  left  to  its  operating  organs,  subject 
to  such  restrictions  as  are  necessary  to  insure  to  creditors 
and  stockholders  honest  management  of  its  affairs  and 
a  just  distribution  of  its  profits.  Government,  at  least  under 
our  present  system,  does  not  assume  to  interfere  with  the 
freedom  of  either  individuals  or  corporations  in  the  con- 
duct of  business,  so  long  as  they  act  lawfully  and  meet  their 
obligations.  Once  it  is  determined,  however,  either  by  the 
will  of  the  members,  or  by  court  decree,  that  a  corporation 
shall  be  wound  up,  its  character  as  a  free  organism  ceases. 
The  rights  and  liabilities  of  all  interested  parties  may  be 
deemed  fixed,  even  though  not  definitely  ascertained;  and 
the  estate  of  the  corporation  becomes  a  trust  to  be  admin- 
istered in  such  manner  and  for  such  purposes  as  the  law 
may  determine. 

This  ideal  has  been  most  completely  realized  by  English 

legislation.      "  Winding  up  "  may  be  either    ( i )    by  the 

court,  or  (2)  voluntary,  or  (3)  subject  to  the  supervision 

of  the  court.    A  company  may  be  wound  up  by  the  court  on 
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certain  contingencies  set  out  in  the  statute,  the  important 
ones  being:  (a)  when  the  court  thinks  it  just  and  equitable, 
(b)  when  the  company  is  unable  to  pay  its  debts,  and  (c) 
when  the  company,  by  special  resolution,  resolves  to  be 
wound  up  by  the  court/  Application  for  winding  up  may 
be  made  by  any  contributor  {i.  e.  any  person  liable  to  con- 
tribute to  the  assets  of  the  company  in  the  event  of  its 
being  wound  up),  or  creditor,  or  any  prospective  or  con- 
tingent creditor,  or  by  the  company.  The  court  has  full 
power  to  grant  or  refuse  the  petition  for  winding  up. 
Upon  granting  the  order,  all  actions  against  the  company 
are  stayed,  except  those  continued  by  leave  of  the  court.^ 
At  the  time  of  the  winding-up  order,  a  report  of  the  condi- 
tion of  the  company's  affairs  must  be  made  to  a  person 
connected  with  the  bankruptcy  court  who  is  styled  the 
"  official  receiver."  The  court  has  power  to  appoint  one 
or  more  persons  called  "  liquidators "  to  carry  out  the 
winding-up  order,  the  official  receiver  being  usually  ap- 
pointed to  serve  only  until  (or  pending)  a  winding-up 
order,  the  court  (after  an  order  is  issued)  afterwards  ap- 
pointing a  liquidator.  The  liquidator  (unless  he  be  the 
official  receiver)  must  give  security  to  the  satisfaction  of 
the  board  of  trade,  which,  in  England,  is  an  official  body.® 
As  soon  as  practicable,  he  must  make  a  report  of  the  con- 
dition of  the  company,  stating  whether  it  has  failed  and 
the  cause  thereof,  and  whether  in  his  opinion  further  in- 
vestigation as  to  the  formation  and  conduct  of  the  business 
is  necessary.  The  liquidator  takes  into  his  custody  and 
control  all  the  property  and  things  in  action  to  which  the 
company  appears  entitled.*    He  has  power,  with  the  consent 

^  Companies  Act,  1908,  sees.  122,  129. 
'^  Ibid.,  sec.  142. 

^Ihid.,  sees.  146,  147,  149,  153,  154. 
■♦  Ibid.,  sec.  150. 
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of  the  court,  to  bring  or  defend  any  action  or  other  legal 
proceeding,  to  carry  on  the  business  of  the  company,  and 
to  employ  a  solicitor  or  other  agent  to  assist  him/ 

A  committee  of  inspection  is  chosen  from  the  creditors 
and  contributories.  This  committee  meets  from  time  to 
time  and  may  act  by  a  majority  of  its  members,  and, 
subject  to  the  provisions  of  the  law,  the  liquidator  shall 
have  regard  to  its  directions  in  the  administration  of  the 
assets  of  the  company.^ 

All  sums  received  by  the  liquidator  must  be  deposited  by 
him,  at  such  times  as  the  board  of  trade  shall  direct,  to  the 
"  companies  liquidation  account  "  at  the  Bank  of  England, 
unless  the  committee  of  inspection  shall  satisfy  the  board 
of  trade  that  an  account  with  another  bank  is  desirable. 
The  liquidator  must,  at  least  twice  a  year,  make  a  report 
in  usual  form  and  send  it  to  the  board  of  trade  for  audit. 
The  board  of  trade  is  given  supervisory  power  over  the 
liquidator,  his  books  and  vouchers.^ 

As  soon  as  the  winding-up  order  is  made,  the  court 
settles  a  list  of  contributories.  Every  present  member  is 
liable  to  contribute  to  the  assets  of  the  company,  but  not  in 
excess  of  unpaid  subscriptions ;  and  all  past  members  for  the 
year  preceding  are  liable  to  contribute  for  the  payment  of 
all  debts  contracted  while  they  were  members,  but  not  in 
excess  of  unpaid  subscriptions,  and  not  unless  it  is  proved 
to  the  court  that  the  existing  members  are  unable  to  pay 
the  contributions  required  of  them.* 

A  voluntary  winding  up  may  be  had  when  the  period 
fixed  by  the  articles  of  the  company  for  its  duration  has  ex- 

1  Companies  Act,  1908,  sec.  151, 

2  Ihid.,  sees.  158,  160. 

^Ihid.,  sees.  155,  159.  i 

^^  Ihid.,  sec.  123. 
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pired,  or  an  event  fixed  as  the  limit  of  its  duration  has 
occurred,  and  the  company,  by  special  resolution,  resolves 
that  it  shall  be  wound  up.^  As  in  Continental  European 
countries,  the  winding-up  period  is  deemed  to  begin  from 
the  time  of  passing  the  resolution.^  Generally  speaking,  the 
only  difference  between  the  voluntary  and  judicial  winding 
up  is  that  the  appointment  of  liquidators  is  made  by  the 
company  in  general  meeting  instead  of  by  the  court.  The 
liquidator  appointed  by  the  company  in  voluntary  winding 
up  has  the  same  rights  and  duties  as  if  appointed  by  the 
court. 

The  court  may  at  any  time  make  an  order  that  the  vol- 
untary winding  up  shall  continue,  but  subject  to  the  super- 
vision of  the  court,  and  with  liberty  to  contributories, 
creditors  and  others  to  apply  to  the  court  to  exercise  its 
supervisory  functions.^  Where  the  court  assumes  super- 
vision, the  liquidator  has  the  same  rights  and  duties  as  if 
the  court  had  not  stepped  in,  except  that  the  court  may  re- 
move him.  In  general,  this  third  method  of  winding  up 
is  similar  to  the  first,  except  that  certain  designated  sections 
of  the  Companies  Act  do  not  apply.* 

The  great  value  of  the  English  statute,  as  far  as  it  relates 
to  the  dissolution  of  corporations,  lies  in  its  completeness. 
It  creates  an  uniformity  in  the  method  of  liquidation  that 
makes  for  efficiency  and  economy.  At  the  same  time  it  gives 
a  wide  amount  of  control  over  the  progress  of  liquidation 

^  Companies  Act,  1908,  sec  182. 

2/&1U,  sec.  183. 

^  Ibid.,  sec.  199. 

*  Ibid.,  sec.  203.  In  preparing  this  resume  of  the  provisions  of  the 
English  act  referring  to  the  winding  up  of  companies,  the  author  has 
had  the  use  of  MS.  prepared  by  Dr.  William  Draper  Lewis  and  his 
assistants  R.  C,  Heisler  and  H.  Shapiro,  on  behalf  of  the  Legislative 
Drafting  Association,  and  submitted  to  the  Commissioners  of  Uniform 
State  Laws. 
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to  the  persons  most  interested  in  safeguarding  the  assets, 
namely,  the  creditors  and  the  particular  stockholders  liable 
for  contribution. 

In  the  United  States,  dissolution  is  effected  by  various 
methods,  according  to  whether  it  results  from  the  operation 
of  state  insolvency  statutes,  or  from  proceedings  in  equity, 
or  from  some  voluntary  act  of  dissolution.  The  Fed- 
eral Bankruptcy  Act  does  not  provide  for  the  dissolution 
of  insolvent  corporations.  The  state  statutes  are  seldom 
complete;  provisions  relative  to  the  various  methods  and 
causes  for  dissolution  must  be  sought  for  in  separate  sta- 
tutes and  in  the  practice  of  the  courts  of  equity. 

In  California,  a  corporation  may  be  dissolved  by  the 
court  on  voluntary  application,  as  evidenced  by  the  reso- 
lution of  two-thirds  of  the  members,  or  of  the  holders  of 
two-thirds  of  the  capital  stock.  In  this  proceeding,  the 
directors  or  managers  of  the  affairs  of  the  corporation  are 
considered  to  be  trustees  of  the  creditors  and  stockholders, 
and  have  full  power  to  settle  its  affairs.^  The  corporation 
may  also  be  dissolved  at  the  instance  of  any  creditor  in 
the  event  that  it  lose  or  dispose  of  all  its  property  and  fail 
for  a  period  of  two  years  to  elect  officers  and  transact  busi- 


ness.^ 


In  Illinois,  courts  of  equity  are  given  power  to  dissolve 
or  close  up  the  business  of  any  corporation  in  the  event  of 
insolvency  or  in  the  event  that  the  corporation  shall  allow 
any  execution  to  be  returned  unsatisfied  and  remain  thus 
•for  not  less  than  ten  days.  Suits  in  equity  may  thereupon 
be  brought  against  all  persons  who  were  stockholders,  to 

1  Cal.  Code  Civ.  Pro.,  sec.  1228 ;  by  amendment  approved  March  i6th, 
1907,  all  claims  and  demands  against  the  corporation  must  be  satis- 
fied and  discharged  before  the  application  is  made.  So  in  Wash., 
Ballinger's  C,  sec.  4275 ;  and  in  Mont.,  Code  Civ.  Pro.,  sec.  7324. 

2  Cal.  Civ.  C,  sec.  358. 
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the  extent  of  unpaid  subscriptions,  but  only  after  exhaust- 
ing the  assets  of  the  corporation/ 

In  New  Jersey,  a  voluntary  dissolution  must  be  voted 
first  by  a  majority  of  the  whole  board  of  directors  and 
thereafter  by  a  vote  of  two-thirds  in  interest  of  all  stock- 
holders. The  court  has  full  power  to  continue  the  directors 
as  trustees  or  to  appoint  one  or  more  persons  to  be  re- 
ceivers of  the  corporation  and  conduct  the  winding  up; 
this  applies  both  to  voluntary  and  involuntary  proceedings.^ 

Under  New  York  law,  a  corporation  may  be  dissolved 
involuntarily,  at  the  suit  of  the  attorney-general,  if  its  capi- 
tal stock  be  not  paid  up  within  the  time  prescribed,  or  in  the 
event  of  abandonment  of  the  use  of  its  franchise.*  It  may 
also  be  dissolved  by  action,  either  at  the  suit  of  the  attor- 
ney-general, or,  in  default  thereof,  by  a  creditor  or  stock- 
holder, after  obtaining  leave  of  the  court.  The  grounds 
of  such  action  must  either  be  that  the  corporation  has  re- 
mained insolvent  for  one  year;  that  it  has  neglected  or 
refused  for  at  least  one  year  to  pay  or  discharge  its  notes 
or  other  evidences  of  debt ;  or  that  it  has  suspended  its  ordi- 
nary and  lawful  business  for  at  least  one  year.*  The  court 
appoints  one  or  more  receivers  for  the  purpose  of  winding 
up.     In  addition  to  these  proceedings,  directors,  trustees, 

1  111.  Gen.  Corp.  Law,  sec.  25.  In  Minnesota,  stockholders  of  all  ex- 
cept manufacturing  corporations  are  liable  for  its  debts  to  the  amount 
of  stock  held  by  them  in  addition  to  the  amount  originally  paid  in. 
See  Kuhn  in  Vale  Law  Journal,  April,  1908,  p.  457. 

2  N.  J.  Corp.  Act,  sec.  56.     Semhle,  Del.  Gen.  Corp.  L.  1899,  sec.  39. 

*  N.  Y.  Business  Corp.  L.,  sec.  5. 

*  N.  Y.  General  Corp.  L.,  sees.  loi,  102.  Semhle,  Wis.  Sanborn's 
Stats,  sec.  1763.  In  Minnesota,  stockholders  owning  not  less  than  40 
per  cent,  of  the  capital  stock  may  pray  for  dissolution,  if  the  cor- 
poration has  continued  in  business  for  at  least  three  years,  during 
which  it  has  sustained  losses  impairing  the  capital  stock  to  the  extent 
of  25  per  cent.     Rev.  L.  1905,  sec.  3175. 
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or  other  officers  must  present  a  petition  to  the  Supreme 
Court  for  voluntary  dissolution  whenever  directed  so  to  do 
by  a  majority  in  interest  of  the  stockholders.  The  court 
may  entertain  or  dismiss  the  application,  and  the  proceed- 
ings are  conducted  in  the  usual  way,  through  appointment 
of  a  receiver  and  the  exercise  of  the  ancillary  powers  of  a 
court  of  equity. 

It  is  noticeable  in  all  this  legislation  that  very  little 
official  cooperation  is  sought  from  or  permitted  to  the 
creditors  and  stockholders  themselves.  The  management 
of  the  corporation  at  its  most  critical  period  is  thus  left 
in  the  hands  of  the  court,  which,  of  necessity,  must  act 
through  its  receiver.  This  involves  great  expense  and  the 
waste  of  corporate  assets  in  a  routine  procedure.  Further- 
more, the  system  has  made  it  customary  if  not  absolutely 
essential  to  appoint  as  receivers  members  of  the  legal  pro- 
fession or  other  persons  familiar  with  the  legal  machin- 
ery incident  to  receivership,  but  frequently  ill-fitted  to  en- 
gage in  business  transactions  requiring  business  rather  than 
legal  judgment.  The  assets  of  a  corporation  in  liquidation, 
therefore,  are  sacrificed  to  the  demand  for  immediate  liqui- 
dation. This  is  neither  the  fault  of  the  courts  nor  of  law- 
yers, but  is  ascribable  to  the  lack  of  constructive  legislation 
conducive  to  a  business  administration  of  the  affairs  of 
corporations  during  the  dissolution  period. 

The  Federal  Incorporation  Bill  does  not  provide  any 
comprehensive  system  for  the  dissolution  of  corporations 
to  be  formed  under  it.  If  shareholders  owning  two-thirds 
of  the  stock  determine  to  dissolve,  the  board  of  directors 
must  give  notice  to  creditors  to  present  their  claims.  By 
implication  of  the  statute,  the  directors  then  proceed  to 
liquidate.^     The  bill   also  proposes  a   reform  of   consid- 

1  Senate  Bill,  no.  6186,  61  st  Cong.  2nd  Sess.,  sec.  29. 
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arable  novelty  as  applied  to  industrial  corporations,  taken 
from  the  federal  statutes  in  respect  of  national  banks. 
Whenever  a  corporation  shall  have  failed  to  pay  off  any  of 
its  written  obligations,  or  has  permitted  an  execution  to  be 
returned  unsatisfied,  the  commissioner  of  corporations  may 
appoint  a  special  agent  who  shall  ascertain  whether  or  not 
the  corporation  is  in  an  unsound  financial  condition.  If 
the  commissioner  is  satisfied  that  the  corporation  is  either 
insolvent,  or  of  such  unsound  financial  condition  as  to  make 
its  continuance  in  business  contrary  to  the  public  welfare, 
he  may  appoint  a  receiver,  who  shall  become  entitled  to  pos- 
session of  all  the  real  and  personal  property  of  the  cor- 
poration, and  have  all  the  powers  of  a  receiver  appointed  by 
a  court  of  equity.^ 

The  notable  feature  of  present-day  demands  for  reform 
is  the  emphasis  laid  upon  the  necessity  for  supervision  by 
an  administrative  body,  rather  than  by  a  court.  The  nature, 
importance  and  complexity  of  modern  business  requires 
that  the  affairs  of  corporations  in  the  dissolution  period  be 
conserved  by  bodies  assuming  special  functions.  The 
x\merican  constitutional  system  as  developed  over  a  period 
of  little  more  than  a  century  has  already  concentrated 
many  quasi-administrative  duties  into  the  hands  of  courts. 
If  functions  connected  with  ordinary  business  administra- 
tion are  to  be  added,  the  orderly  procedure  of  regular  judi- 
cial business  will  suffer,  while  corporations  will  be  dissolved 
under  a  routine  or  conventional  system,  administered  with- 
out regard  to  the  requirements  of  sound  business  and 
finance.  This  will  be  productive  of  sacrifice  rather  than 
conservation.  The  English  law  presents  a  plan  both  prac- 
tical and  safe,  to  which  American  legislatures  should  give 
earnest  consideration. 

1  Loc.  cit.,  sec.  31. 
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Assemblie  Ginirale,  116 
"  Assistants,"  52,  53 
Associations,  commercial,  91 
Associations,  limited  liability,  67 
Atto  costiiutivo,  88 
Attomey.general,  109,  171 
Auctor  emptionis,  23 
Auditors,  73,  74,  117-119,  121,  144 
Auditors  appointed  by  court,  129 
Auditors,  duties  of,  130,  138,  145 
Aufsichtsrath,  70 
Authorities,  list  of,  9 
Austria,  65,  66 
Baden,  65 
Balance  Sheet,  128,  138,  139,  140,  142, 
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Bruges,  45 

Bubble  Act,  55,  97,  loi 
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105 
Charles  I,  50,  52 
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Codes  of  Spain,  90,  91 

Co  dice  Albertino,  86 

Codice  </'  Italia^  86 

Codigo  de  commercio,  90 

Coke  on  Guild  Merchant,  43 

Collegia,  18,  21 

Columbus,  90 

Commerce,  tribunal  of,  156 

Commercial  associations,  91 

Commercial  Code,  66,  67,  73,  79,  116, 
128,  157 

Commercial  court,  87,  136 

Commercial  registry,  130 

Commissaires,  1 16 

Commission,  Industrial,  146 

Commissioner  of  Corporations,  114,  147 

Commissioners  of  Uniform  Laws,  103, 
108,  147,  149,  152 

Communitas,  43 

Community  in  Italy,  20 

Companias  anonimas,  91 

Companias  mercantiles,  91 

Companies  act  as  bankers  for  govern- 
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Companies  Act  (Eng.),  98,  99,  104,  169 
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Companies,  joint-stock,  46  ei  seq 
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Companies,  regulated,  45,  46 

Companies,  share,  10 1 
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Company,  limited,  98 

Company  of  staple,  44 
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Conference  of  Nuremberg,  66 

Connecticut  passes  first  general  act,  99 

Consolidation,  51,  99,  137,  160,  161 

Constitutio  personalis ,  66 

Continental  systems,  60,  61 

Contributions  in  kind,  93 

Control,  direct,  144 

Control,  indirect,  145 

ControlstelUy  141 

Copper  Mines  in  England,  52 

Costa  Rica,  90 

Corporate  title,  10 1 
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72 

Corporations,  classification  of,  15 
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Corporation,  definition  of,  13 
Corporation,  designation  of,  102 
Corporations,  encouragement  of,  150 
Corporations,  government  and,  166 
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Corporations,  taxation  of,  in  U.  S.,  100 
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see  Liquidators 
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see  Dissolution 
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see  Organization 
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Courts,  mandate  of  German,  133 
Courts,  mild  in  France,  130 
Courts,  powers  of,  136,  166,  167 
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Craft  guilds,  44 
Creditors,  not  protected,  107 
Creditors,  protection  of,  56-93,  1 16-140, 

155-164 
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Criminal   penalties,   79,   89,   133,   139, 

143.  152 
Crisis,  109 
Cromwell,  50,  51 
Cumulative  voting,  149 
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Directors  allot  stock,  106,  1 1 1 
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PREFACE 

This  study  was  begun  as  one  of  the  several  researches 
of  the  Bureau  of  Social  Research  of  the  New  York  School 
of  Philanthropy,  largely  at  the  suggestion  of  Dr.  Samuel 
McCune  Lindsay,  the  director,  to  whose  interest,  advice 
and  sympathy  its  completion  is  largely  due.  Sincere  thanks 
are  due  the  Bureau  for  making  the  investigation  possible. 

The  material  was  gathered  between  January,  1909,  and 
January,  19 10,  except  about  four  weeks  in  August,  1909, 
during  the  time  that  I  was  pursuing  studies  at  the  School 
of  Philanthropy  and  at  Columbia  University. 

The  investigation  necessarily  involved  many  questions 
concerning  the  personal  affairs  of  many  Negroes  of  New 
York  and  it  is  a  pleasant  duty  to  acknowledge  the  unvary- 
ing cheerfulness  with  which  they  rendered  assistance  in  se- 
curing the  facts. 

I  wish  to  acknowledge  especially  the  help  of  Dr.  William 
L.  Bulkley  in  making  possible  many  of  the  interviews  with 
wage-earners,  of  Dr.  Roswell  C.  McCrea  for  criticism  and 
encouragement  in  preparation  of  the  monograph,  and  of 
Dr.  E.  E.  Pratt,  sometime  fellow  of  the  Bureau  of  Social 
Research ;  Miss  Dora  Sandowsky  for  her  careful  and  pains- 
taking tabulation  of  most  of  the  figures.  They  should  not 
be  charged,  however,  with  responsibility  for  any  of  the 
errors  that  may  be  detected  by  the  trained  eye. 

The  study  as  now  published  is  incomplete.  Part  I,  the 
Negro  as  a  Wage-earner  and  Part  II,  the  Negro  in  Busi- 
ness, were  to  be  supplemented  by  Part  III,  the  Negro  in  the 
Professions.  But  the  time  absorbed  in  gathering  the  ma- 
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terial  for  the  first  two  parts  prevented  the  securing  of  a 
sufficient  amount  of  personally  ascertained  data  for  the 
third ;  it  seemed  best  to  concentrate  on  the  first  two  for  the 
sake  of  thoroughness. 

The  summaries  following  the  data  on  the  several  points 
and  at  the  end  of  each  chapter,  and  the  conclusion  at  the 
end  of  the  volume  contain  some  repetitions  which  may  be 
open  to  criticism,  but  they  have  been  retained  with  the 
hope  of  making  the  monograph  useful  to  those  who  wish  to 
know  the  conclusions  from  the  succession  of  figure  upon 
figure  and  percentage  upon  percentage,  without  necessarily 
going  through  these  details.  At  the  same  time,  anyone  who 
may  wish  to  weigh  the  inferences  in  the  light  of  the  facts 
has  the  details  before  him. 

Conditions  among  Negroes  in  Philadelphia  have  been 
adequately  studied  in  the  work  of  Dr.  W.  E.  B.  DuBois 
and  Dr.  R.  R.  Wright,  Jr.  It  is  to  be  hoped  that  some  time 
soon  the  need  of  similar  inquiries  in  other  cities — East, 
West,  North  and  South — may  be  realized  and  that  provi- 
sion may  be  made  in  this  way  for  the  guidance  of  the  grow- 
ing impulses  of  those  who  wish  to  better  conditions  in 
urban  centers. 

I  am  aware  that  there  are  good  reasons  for  criticism  of 
these  pages.  But  what  has  been  done  was  done  in  the 
search  for  the  truth,  that  the  enthusiasm  of  reform  may  be 
linked  with  the  reliability  of  knowledge  in  the  efforts  to 
better  the  future  conditions  of  the  city  and  the  Negro. 

George  Edmund  Haynes. 

FisK  University,  Nashville,  Tenn.,  April  i,  1912. 
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PART  I 

THE  NEGRO  AS  A  WAGE  EARNER  IN 
NEW  YORK  CITY 


CHAPTER  I 
The  City  ^  and  the  Negro — The  Problem 

The  city  of  to-day,  the  growth  of  the  past  century,  is  a 
permanent  development.  Dr.  Weber  has  effectively  treated 
the  history,  nature,  causes  and  effects  of  the  concentration. 
He  shows  ^  that  the  percentage  of  urban  population  has 
varied  in  different  countries;  and  that  this  is  due  mainly 
to  the  varying  density  of  population  and  to  the  diverse 
physical  features  of  the  countries  which  have  been  differ- 
ently affected  by  the  Industrial  Revolution  and  the  era  of 
railroads.  The  causes  of  this  concentration  have  been  the 
divorce  of  men  from  the  soil,  the  growth  of  commercial 
centers,  the  growth  of  industrial  centers,  and  such  second- 
ary and  individual  causes  as  legislation,  educational  and 
social  advantages. 

In  the  United  States,  city  growth  has  been  affected  by  all 
of  the  several  causes  that  have  operated  in  other  countries, 
modified  at  times  and  in  places  by  exceptional  influences.' 

In  the  discussions  concerning  the  Negro  and  his  move- 
ment cityward,  it  is  often  assumed  that  his  migration  is 
affected  by  causes  of  a  different  kind  from  those  moving 
other  populations ;  or  that  it  is  not  similar  in  respect  to  the 
movement  of  the  white  population  under  similar  conditions; 
or  that  the  concentration  can  result  only  in  dire  disaster 

1  The  most  comprehensive  study  of  city  growth  is  The  Growth  of 
Cities  in  the  iQth  Century,  by  A.  F.  Weber,  vol.  xi,  Columbia  Uni- 
versity Studies  in  History,  Economics  and  Public  Law  (New  York, 
1899),  pp.  1-478.  The  meaning  of  city  and  urban  population  is  that 
used  by  Weber :  An  agglomerated  population  of  two  thousand  to  ten 
thousand  for  tov/ns,  more  than  ten  thousand  for  cities,  more  than  one 
hundred  thousand  for  great  cities.     Cf.  p.  16. 

»  See  footnote  at  the  end  of  this  chapter.    Weber,  op.  cit.,  pp.  146-154. 

•Weber,  op.  cit.,  pp.  167-68;  173-74;  201-207.  See  also  footnote  at 
end  of  chapter. 
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both  to  himself  and  to  the  community  into  which  he  moves. 
Such  facts  as  are  available  suggest  that  these  assumptions 
are  ill-founded.  The  efforts  that  are  being  put  forth  to  im- 
prove rural  conditions  and  to  advance  agricultural  arts 
among  Negroes  are  highly  commendable  and  effective. 
The  thesis  of  this  chapter  is  that,  notwithstanding  improve- 
ments resulting  from  these  efforts  for  rural  districts,  wher- 
ever similar  causes  operate  under  similar  conditions,  the 
Negro,  along  with  the  white  population,  is  coming  to  the 
city  to  stay;  that  the  problems  which  grow  out  of  his  mal- 
adjustment to  the  new  urban  environment  are  solvable  by 
methods  similar  to  those  that  help  other  elements  of  the 
population. 

In  the  first  place,  so  far  as  we  know  now,  the  general 
movement  of  the  Negroes,  speaking  for  the  South,  does 
not  seem  to  have  been  very  different  from  that  of  the 
whites.     Professor  Wilcox  says,^ 

It  is  sometimes  alleged  that  the  migration  to  cities,  which  has 
characterized  nearly  all  countries  and  all  classes  of  popula- 
tion during  the  last  half  century,  has  affected  Southern  whites 
more  than  Southern  negroes,  and  that  the  latter  race  is  thus 
being  segregated  in  the  rural  districts.  That  such  a  movement 
may  have  gone  on,  or  may  now  be  in  progress,  in  parts  of  the 
South  can  neither  be  affirmed  nor  denied  on  the  basis  of  the 
present  figures,  but  it  may  be  said  with  some  confidence  that, 
as  a  general  statement  applied  to  the  whole  South,  it  is  not 
correct.  To  be  sure  the  negroes  constitute  32.6  per  cent  of 
the  population  of  the  country  districts  in  the  entire  South  and 
only  30.9  per  cent  of  the  city  population,  but  an  examination 
of  the  figures  (Census  1900)  for  the  several  divisions  and 
states  will  show  that  what  is  in  some  degree  true  of  the  South 
as  a  whole  is  not  true  of  most  of  its  parts. 

Therefore,  it  is  of  importance  to  note  that  the  move- 
ment of  white  and  Negro  populations  toward  cities  tends  to 
be  coincident.  We  may  get  some  indication  of  these  move- 
ments of  white  and  Negro  populations  cityward  by  compar- 

1  Twelfth  Census,  Bulletin  8,  Negroes  in  the  United  States,  p.  29. 
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ing  the  growth  of  their  numbers  in  the  principal  Northern 
and  Southern  cities  from  i860  to  1900. 

The  Negro  population  has  shown  a  greater  increase  than 
the  white  in  each  southern  city  taken  separately  for  the 
entire  period,  i860  to  1900,  but  together  the  movement  of 
the  white  and  Negro  populations  was  similar  except  be- 
tween i860  and  1870.  That  fourteen  of  the  southern 
cities  show  an  excessive  proportional  increase  of  Negro 
population  between  i860  and  1870  is  probably  due  (i) 
to  the  very  small  proportionate  Negro  population  in  each 
of  these  cities  in  i860,  the  Negroes  being  almost  entirely 
in  the  rural  districts,  and  (2)  to  the  exceptional  influences 
following  the  Civil  War  which  uprooted  the  rural  Negro 
population  that  was  proportionately  larger  than  the  white. 
The  truth  of  this  is  corroborated  by  the  per  -cent  of  increase 
by  decades  for  these  southern  cities  taken  together.  Com- 
parisons with  the  white  population  in  Northern  cities  were 
not  made  because  of  the  influence  of  foreign  immigration 
of  whites.  The  per  cent  of  increase  of  the  populations  in 
Southern  cities  from  i860  to  1870  were  white  16.7  per  cent, 
Negro  90.7  per  cent;  from  1870  to  1880,  white  20.3  per 
cent,  Negro  25.5  per  cent;  from  1880  to  1890,  white  35.7 
per  cent,  Negro  38.7  per  cent;  from  1890  to  1900,  white 
20.8  per  cent,  Negro  20.6  per  cent;  from  1900  to  1910, 
white  2y.y  per  cent,  Negro  20.6  per  cent.  That  is,  when  the 
proportion  between  the  urban  and  rural  populations  of 
blacks  and  whites  becomes  normal,  and  exceptional  influ- 
ences no  longer  bear  upon  the  Negro,  the  two  populations 
show  about  the  same  rate  of  increase  in  their  migrations  to 
these  Southern  cities.  The  percent  of  increase  of  the  Negro 
population  for  eight  Northern  cities  .(counting  all  the  bor- 
oughs of  New  York  City  as  now  constituted  as  one)  was  as 
follows:  1860-1870,  51  per  cent;  1870-1880,  36.4  per  cent; 
1880-1890,  32.3  per  cent;  1890-1900,  59.2  per  cent.  The 
larger  liberty  of  Northern  cities  was  coupled  with  the  eco- 
nomic call  of  better  wages.  And  this  probably  may  account 
for  the  fact  that  Southern  cities  show  an  increase  of  whites 
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of  7.7  per  cent  more  than  of  Negroes  between  1900-19 10. 
The  migration  to  both  Southern  and  Northern  cities  is  gra- 
phically illustrated  in  the  accompanying  diagram. 
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The  figures  for  Southern  cities  represented  in  the  dia- 
gram are  given  in  Table  I. 
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Table  I.    Number  and  Per  Cent.  Increase  of  White  and  Negro 
Populations,  Principal  Southern  Cities,  1860-1900' 


Population 
14  cities. 


Increase 
[860-1870. 


i860.  '   1870.  '    No. 


Per 

cent 


White   1610,015712,0151102,0001    16.7 

Negro   1141,709  270,212  128,503     90.7 


Population 
15  cities. 


1870.      1880. 


715,887867,403 
272,433|34i,907 


Increase 
[870-1880. 


No. 


145,081 
69,474 


Per 
cent 


20.3 

25-5 


Population 
15  cities. 

Increase 
I 880- I 890. 

Population 
16  cities. 

Increase 
I 890-1 900. 

1890. 

No. 

Per 
cent 

1          1900. 

No. 

Per 
cent 

White   

Negro    

1,183,419 
485.477 

307*542 
132,316 

35.7 
38.7. 

1,429,931 
585*931 

246,512 
100,054 

20.8 
20.6 

Population 
16  cities. 

Increase 
1900-1910. 

1910. 

No. 

Per  cent 

White    

Negro    .    

1,817,155 
706,352 

387,224 
120,821 

27.7 
20.6 

Both  the  diagram  and  the  table  support  the  conckision 
that  the  movement  of  the  white  and  Negro  populations  to 
these  cities  have  been  similar  under  similar  conditions  and 
influences. 

*  Table  is  based  on  figures  compiled  from  Eighth  Census,  Pop.,  pp.  9,  19,  46, 
74,  132,  195,  215,  452,  487,  519;  Tenth  Census,  vol.  i,  Pop.,  pp.  416-425; 
Eleventh  Census,  vol.  i.  Pop.,  pp.  451-485;  Twelfth  Census,  vol.  i,  pt.  2,  Pop., 
pp.  cxix-cxxi  and  Bulletin  8,  Neqroes  of  the  United  States,  pp.  230-232.  For 
i860,  compare  Hoffman,  Race  Traits  and  Tendencies  of  the  American  Nep'Oi 
p.  10. 
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In  like  manner  such  statistics  as  are  available  show  that 
the  causes  that  have  concentrated  the  white  population 
in  urban  centres  have  operated  likewise  to  send  the  Negro 
thither. 

I.  The  Divorce  of  the  Negro  from  the  Soil. — With 
other  rural  populations  improvements  in  agriculture  have 
made  fewer  workers  necessary.  In  the  case  of  the  Negro, 
the  main  moving  force  from  the  rural  districts  since  i86a 
has  been  the  breaking  down  of  the  old  regime.  The  de- 
cades from  1840  to  1890,  except  1870  to  1880,  or  the  period 
of  the  "  industrial  paralysis  "  after  the  panic  of  1873,  were 
decades  of  remarkable  urban  growth  in  the  United  States.^ 
The  first  two  decades  of  this  time  were  the  years  of  violent 
slavery  agitation.  Then  followed  the  Civil  War  and  the 
boon  of  freedom,  which  gave  rise  to  an  unusual  mobility  of 
Negro  labor.  The  inevitable  Wanderlust  which  sudden 
social  upheaval  entails  was  increased  by  Ku-Klux  terror- 
ism and  the  breaking  down  of  the  slave  plantation  system.^ 
Thousands  of  the  wandering  freedmen  flocked  to  the  Union 
army  posts  which  were  located  in  towns  and  cities. 

This  was  only  the  beginning.  The  landless  f reedman  fur- 
nished occasion  for  the  creation  of  the  share-tenant  and 
crop-lien  systems.  In  many  cases  these  handicaps  often  be- 
came intolerable  under  dishonest  merchants,  unscrupulous 
landlords,  and  ill-treatment  by  overseers.^  All  this  tended 
to  loosen  the  hold  of  the  Negro  tenant  upon  the  soil. 

Simultaneously  with  these  dominant  forces  in  agricul- 
ture, another  began  to  be  felt.     The  one  crop  of  cotton  or 

1  Weber,  op.  cit.,  pp.  24-27,  162. 

'  Coman,  Industrial  History  of  the  United  States,  Revised  edition, 
(New  York,  1910),  pp.  3o8-9- 

'  Kelsey,  The  Negro  Farmer,  (Chicago,  1903),  PP.  5-i03;  "vide  pp. 
24-28.  Du  Bois,  The  Negro  Farmer  in  Bulletin  8,  (Twelfth  Census), 
pp.  79-81. 
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tobacco  taxed  the  land  in  many  sections  year  after  year 
until  it  was  worn  out.  In  1899,  70-5  per  cent  of  Negro 
farmers  reported  cotton  as  the  principal  source  of  income. 
Tobacco  formed  the  principal  source  of  income  of  16  per 
cent  of  Negro  farmers  in  Virginia,  of  30.1  per  cent  in 
Kentucky  and  of  18.7  per  cent  in  Maryland.^  Compared 
with  the  growing  industrial  pursuits,  these  old  agricultural 
lands  no  longer  offer  attractive  returns.^ 

Again,  where  thrift,  improvement  in  agricultural  meth- 
ods and  knowledge  develop,  just  as  among  other  farmers, 
there  begins  to  be  a  surplus  of  hands  to  the  cultivator,  and 
Negroes  turn  toward  better  paid  employment  in  the  urban 
centres. 

It  is  true  that  there  are  large  uncultivated,  virgin  areas 
of  the  Southwest,  especially  in  Alabama,  Mississippi,  Louis- 
iana, Arkansas,  and  Texas,  that  are  calling  loudly  for 
farm  labor.  The  population  these  areas  can  support  is  very 
considerable  and  the  returns  to  labor  are  better  than  in 
many  of  the  older  agricultural  sections.  Granting  this, 
the  tendency  of  modern  civilization  and  improvements  in 
facilities  for  transportation  favors  the  urban  centers.  So 
that  migration  is  easier  toward  the  city  than  away  from 
it  or  toward  these  untilled  agricultural  areas.  The  Negro  is 
in  the  population  stream. 

II.  The  Migration  of  the  Negro  to  Industrial  and  Com- 
mercial centers. — A  study  of  the  growth  of  the  Southern 
cities  shows  influences  at  work  similar  to  those  of  other 
sections.  Statistics  of  manufactures  of  the  United  States 
Censuses  are  not  altogether  conclusive  or  reliable,  but  they 
measurably  indicate  conditions.  We  turn  to  these  records 
for  light  upon  the  Southern  situation. 

*  DuBois,  op.  cit.,  p.  77. 

'  Kelsey,  Some  Causes  of  Negro  Emigration:  Charities,  New  Yor^ 
vol.  XV,  no.  I,  pp.  15-17;  cf.  DuBois,  op.  cit.,  pp.  73-74- 
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A  study  of  the  value  of  manufactured  products  of  six- 
teen Southern  cities  shows  that  there  was  a  marked  increase 
during  the  twenty-five  years  from  1880  to  1905.  The  in- 
dustrial centers,  Chattanooga,  Tennessee,  and  Birmingham, 
Alabama,  have  come  into  prominence  in  the  decade,  1890 
1900,  and  show  an  increase  in  value  of  products  of  17.8 
per  cent  and  78.9  per  cent  respectively.  The  comparatively 
small  increase  during  1890-1900  for  Richmond,  Va. ; 
Charleston,  S.  C. ;  Augusta  and  Savannah,  Ga.,  and  Mobile, 
Ala.,  was  probably  due  to  unknown  local  causes  and  to  a 
reaction  during  the  industrial  crisis  of  1892-1894  from  the 
excessive  increases  of  the  preceding  decade.  Yet  these 
cities  along  with  nine  of  the  others  show  remarkable  in- 
crease in  the  total  value  of  products  for  the  entire  twenty 
years  from  1880  to  1900.  Richmond,  with  an  increase  of 
39  per  cent  and  Savannah,  with  an  increase  of  90.3  per 
cent,  were  the  only  cities  which  had  an  increase  of  less 
than  one  hundred  per  cent  in  value  of  products  during  the 
score  of  years  from  1880  to  1900.  The  total  increase  in 
value  of  products  from  1880  to  1900  for  14  of  the  cities 
(Chattanooga  and  Birmingham  being  omitted)  was  143.3 
per  cent.  The  following  comparative  statement  in  Table  II 
shows  the  increase  in  the  value  of  products  of  manufactures 
in  sixteen  Southern  cities  from  1880  to  1905,  and  gives 
the  detailed  figures  which  are  the  bases  of  the  preceding 
conclusion.     (See  p.  21.) 

Along  with  the  increase  of  production  has  gone  the 
growth  in  the  average  number  of  wage-earners  in  manufac- 
turing establishments.  Each  city  made  a  decided  advance 
in  the  average  number  of  wage-earners  in  manufactures 
during  the  twenty  years  from  1880  to  1900.  In  that  period, 
out  of  fourteen  cities,  two  increased  over  300  per  cent  in 
the  average  number  of  wage-earners,  two  cities  increased 
over  240  per  cent  in  the  average  number  of  wage-earners, 
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live  cities  increased  over  lOO  per  cent  and  the  remaining 
five  cities  showed  an  increase  of  76.3  per  cent,  57  per  cent, 
39.8  per  cent,  18.8  per  cent,  and  7.5  per  cent  respectively, 
Chattanooga,  Tenn.,  and  Birmingham,  Ala.,  from  1890  to 

Table  II.    Total  Value  of  Products,  Including  Custom  Work  and  Re- 
pairing, OF  Manufactures  in  Sixteen  Southern  Cities,  1880-1905  * 


Total  value  of  products. 


Cities. 


1880. 


1890. 


1900. 


^  i 

Wilmington 13,205,370 

Baltimore    '  78,417,304 

Washington' i    11,882,316 

Norfolk    j     1,455,987 

Richmond '  20,790,106 

Charleston i     2,7^2,590 

Atlanta 4,861,727 

Augusta ;     3,139,029 

Savannah 3*396,297 

Louisville 35,423,203 

Chattanooga 

Memphis 4,413,422 

Nashville 8,597,278 

Birmingham I 

Mobile i»33'io79 

New  Orleans 18,808,096 


24,568,125 
141,723,599 

39»33i.437 
5,100,408 

27,792,672 
9,005,421 

13.074,037 

9,244,850 

6,319,066 

54,515,226 

10,216,109 

13,244,538 

14,590,823 

7,034,248 

3,826,399 

48,295,449 


$ 
34,053,324 
[61,249,240 
47,667,622 

9,397,355' 
28,900,616 

9,562,387 
16,707,027 
10,041,900 

6,461,816 
78,746,390 
12,033,780 
17.^23,058 
18,469,823 
12,581,066 

4,451,062; 
63.514,505 


Per  cent    ! 

increase    ' 

1 880- 1 900. 1 


157-9 
105.6 
301.2 
545-4 
39.0 
2499 
243.6 
219.Q 

90.3 
122.3 

17.8* 
306.1 
114.8 

78.9* 
233-3 
237.7 


Total   1208,458,304  427,882,407,531,760,971        143.3 ' 


1905.' 


30,390,039 
151,546,580 

18,359,159 
5,900,129 

28,202,607 
6,007,094 

25,745,650 
8,829,305 
6,340,004 

83.204,125 

15-193,909 

21,348,817 

23,109,601 

7.592,958 

4,q42,33I 

84,604,006 


521,316,314 


'Compiled  from  Census  Reports:  1880,  icth  Census,  Manufactures,  pp. 
xxiv,  xxv;  1890-1900,  12th  Census,  vol.  viii.  Manufactures,  Part  it,  pp.  7,  108, 
115,  134,279,301,335,831,848,908;  1905,  1 2th  Census,  Manufactures,  Part 
it,  pp.  20,  142,  152,  179,  339,  361,  403,  1025,  1056,  1127. 

"  In  Tables  ii  and  iii  the  figures  of  Manufactures  from  1880  to  1900  are  not  ex- 
actly comparable  with  those  of  1905,  because  the  census  of  1905  was  limited  to 
manufacturing  establishments  and  excluded  all  neighborhood  work  and  establish- 
ments for  custom  work  and  repairing.  Hence  percentage  of  increase  was  not 
worked  out  for  this  period. 

3  Figures  for  Washington,  D.  C,  apply  to  the  District  of  Columbia  and  include 
governmental  establishments.  ♦  Increase  1890-1900. 

*  Increase  per  cent  for  14  cities  from  1880  to  1900,  exclusive  of  Chattanooga 
and  Birmingham. 


22  THE  NEGRO  AT  WORK  IN  NEW  YORK  CITY 


[458 


1900  increased  5.2  per  cent  and  105.6  per  cent  respectively. 
Omitting  these,  the  other  fourteen  cities  taken  together  in- 
creased in  the  number  of  wage-earners  during  the  twenty- 
years  from  1880  to  1900,  60.9  per  cent.  Table  III,  which 
follows,  brings  into  full  view  this  large  and  constant  in- 
crease in  the  average  number  of  wage-earners  in  manu- 
facturing establishments,  exclusive  of  proprietors,  salaried 
officers,  clerks,  etc. 

Table  III.    Average  Number  of  Wage-earners  ^  Engaged  in   Manufac- 
tures IN  Sixteen  Southern  Cities,  1880-19052 


Wilmington,  Del.  . . 
Baltimore,  Md.  ... 
Washington,  D.  C. . . 

Norfolk,  Va , 

Richmond,  Va.  . . . 
Charleston,  S.  C.  . . 

Atlanta,  Ga 

Augusta,  Ga 

Savannah,  Ga 

Louisville,  Ky 

Chattanooga,  Tenn. 
Memphis,  Tenn, . . . . 
Nashville,  Tenn.  . . 
Birmingham,  Ala.'^. 

Mobile,  Ala 

New  Orleans,  La.  - 


Average  Number  of  Wage-earners. 


[880. 


1890. 


Total i3i»979 


7,852 

56,338 

7,146 

752 
14,047 
2,146 
3,680 
4,518 
1,130 
17,103 


2,268 
4,791 


704 
9,504 


13,370 
76,489 
20,406 

2,391 

16,891 

4,684 

7,957 

5,7H 

2,419 

24,159 

5,200 

5497 

7,275 

3,247 

2,719 

22,342 


212,313 


1900. 


Per  cent 
increase, 
[880-1900. 


16,055 
78,738 
24,693 

4,334 
16,692 

5,027 
9,356 
7,092 
2,870 
29,926 
5,472 
8,433 
8,447 
6,675 
2,827 

19,435' 


233,925 


104.5 
39.8 

245-5 

4763 
18.8 

134.2 

154.2 
57.0 

154.1 
7-5 
5-2 

271.8 

76.3 
105.6 

301.5 
104.5 


60.9' 


1905.^ 


13,554 
65,224 
17,281 
3,063 
12,883 

3,450 
11,891 

4,839 
3,330 
24,985 
6,984 
8,153 
8,435 
3.987 
2,496 

17,631 


208,186 


*  Does  not  include  proprietors,  salaried  officers,  clerks,  etc. 

^  1880,  Tenth  Census,  Manufactures,  pp.  xxiv,  xxv;  1890  and  1900,  nth 
CtnsviS,  Manufactures,  Fart  it,  pp.  7,  108,  115,  134,  279,  300,  335,  831,  848, 
908;  1905,  i2i}\  C^nsMS,  wo\.  Vm,  Manufactures,  Part  ii,  pp.  20,  142,  152,  179, 
339,  361,  403,  1025,  1056,  1127.  ^No  return  for  1880. 

*  Figures  for  igo5  are  less  and  are  not  comparable  with  preceding  figures,  be- 
cause in  1905  all  neighborhood  work  and  establishments  for  custom  work  and 
repairing  were  excluded. 

^Does  not  include  cotton  compressing  in  1900. 

^P'ourteen  cities;   Chattanooga  and  Birmmgham  are  omitted. 
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The  industrial  pull  of  Southern  cities,  then,  is  shown 
both  by  the  increase  in  the  average  number  of  wage-earn- 
ers and  in  the  total  value  of  manufactured  products. 

There  is  no  reason  to  doubt  that  commercial  enterprise 
has  operated  and  kept  pace  with  industrial  activity  in  caus- 
ing the  growth  of  these  urban  centers.  Figures  for  the 
trade  of  these  sixteen  Southern  cities  are  not  available. 
However,  we  have  side  lights  upon  the  commercial  life  in 
the  amount  of  railroad  building  that  has  taken  place  in  the 
South  since  i860.  In  i860,  there  were  only  8,317  miles  of 
railroad  in  the  thirteen  states  from  Maryland  and  Dela- 
ware to  Arkansas  and  Texas.  In  1900,  there  were  46,- 
735.86  miles  in  the  same  territory,  an  increase  of  461.9 
per  cent.  From  1900  to  1905  this  increased  to  55,239.22 
miles  or  18.2  per  cent  in  the  five  years.^  Likewise  the 
traffic  operations,  including  total  tonnage,  and  freight,  pas- 
senger, express  and  mail  earnings  of  selected  groups  of 
railways  covering  most  of  this  territory,  increased  very 
rapidly  from  1890  to  1900.  In  the  ten  years,  from  1890 
to  1900,  the  tonnage  increased  from  63,597,120  tons  to 
121,180,317  tons  or  90.5  per  cent;  and  total  earnings  went 
from  $113,616,184.45  in  1890  to  $168,606,233  in  1900,  an 
increase  of  48.4  per  cent  in  ten  years. 

As  these  industrial  and  commercial  forces  affect  the 
population,  the  Negro  without  doubt  shares  to  a  consid- 
erable extent  the  influence.  That  the  Negro  has  been  a 
large  labor  factor  in  the  South  is  a  patent  fact.  All  the 
data  available  indicate  that  he  has  been  affected  by  eco- 
nomic influences  similar  to  those  which  have  moved  the 
white  population  toward  the  urban  centers. 

The  most  decisive  set  of  facts  is  the  growth  in  the  num- 
ber of  whites  and  Negroes  in  gainful  occupations  in  South- 

1  Statistical  Abstract  of  the  United  States,  1909,  table  143,  P-  261. 
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ern  cities.     The  census  returns  of  1890  and  1900  for  a 
number  of  Southern  cities  were  sufficient  for  an  inference. 
For  some  occupations  figures  for  1890  were  not  available, 
/'      and  in  other  occupations  some  cities  were  not  reported  in 
j  1890.     So  a  selected  list  of  occupations  was  taken. 

V  The  comparisons  of  those  occupations  selected  are  strik- 

\      ing.     Among  the  males,  for  domestic  and  personal  service 
\    occupations,  from  1890  to  1900,  the  white  wage-earners  in- 
\  creased  42.3  per  cent  and  the  Negro  wage-earners  increased 
131. 1  per  cent.     Here  we  see  the  influence  of  the  growth  of 
Wealthy  classes  in  the  industrial  and  commercial  centers, 
who  require  increasing  numbers  to  supply  their  developing 
/wants.    In  trade  and  transportation  occupations,  while  the 
number  of  white  wage-earners  increased  25.2  per  cent  from 
1890  to  1900,  the  Negro  wage-earners  increased  39.1  per 
cent  during  the  same  decade.     For  the  same  period,  in 
manufacturing  and  mechanical  pursuits,  the  white  workers 
increased  6.1  per  cent  and  the  Negro  workers  increased 
12. 1  per  cent.     This  indicates  the  dependence  of  the  grow- 
ing industry  of  the  South  upon  its  black  male  workers  and 
shows  how  strong  upon  them  is  the  economic  pull. 

For  the  females,  the  increases  are  no  less  telling,  es- 
pecially for  Negro  workers.  In  ten  selected  occupations 
for  Southern  cities,  the  white  female  workers  decreased 
29.1  per  cent  and  the  Negro  female  workers  increased  36 
per  cent  from  1890  to  1900.  The  decrease  for  the  whites 
was  due  to  an  excessive  decrease  among  dressmakers,  mil- 
liners and  seamstresses,  which  may  be  a  discrepancy  of  the 
census  returns. 

The  full  list  of  selected  occupations  in  Southern  cities 
for  1890  and  1900  are  given  in  full  in  Table  IV,  following: 
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Table  IV.    Increase  of  White  and  Negro  Wage-earners  in  Selected 
Occupations,  Southern  Cities,  1890-1900^ 


Occupation. 


Domestic  and  personal  service 

Barbers,  hairdressers lO 

Bartenders 8 

Laborers  (not  specified)   ....'10' 
Restaurant  and  saloon  keepers    9 

Servants  and  waiters loj 

Watchmen,  policemen,  detec-I     j 

tives,  etc ;  lOj 

Trade  and  transportation 

Agents,   collectors   and    com- 
mercial travelers lO: 

Bankets,  brokers  and  officials      \ 

(bank) 8; 

Draymen,  hackmen,  teamsters  10 
'  Messengers,  packers,  porters,      ! 

etc ,  9. 

Steam  railway  employees  ....  lo 
Street  railway  employees  ....     8 
^Bookkeepers,  accountants,  etc.  10 
Manufacturing   and    mechanical 

pursuits    '' 

Bakers  and  butchers 9 

*  Blacksmiths lo 

Boot  and  shoemakers  and  re-      ! 

pairers lo 

Carpenters  and  joiners 10 

Cotton  and  textile  mill  opera-      j 

tives ,  7J 

Engineers,  firemen  (not  loco- 
motive)  10 

Iron  and  steel  workers 9 

Machinists lo 

Marble  and  stone  cutters  .. .. .  5 
Masons  (brick  and  stone)  ....  6 
Painters,  glaziers,  varnishers. .  lo 

Plasterers 7I 

Plumbers,  gas  and  steam  fitters  7; 
Saw    and    planing    mill    em 


ployees. 
Tailors . . , 


Total 


Male. 


Native  white. 


1890.      1900. 


29,407 
1,436 
1,688 

19,843 
1,577 
J,395 


41,854 
2,208 
2,486 

27,759 
2,107 
1,128 


3,441      6,166 
7i,29r  89,294 

8,571,  n^'^z^ 

2,309     1,824 
6,385     8,117 

3.302  4,486 

11,033  ii,t;32| 

1.987  3,366 

37,704  46,638 

55,236  64,288 
4,111  4,512 
3,722     4,003 


42.3 
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2,195 
12,947, 


1,816 
12,394 


2,648'    2,534 


I 
3,379; 
3,366' 
5,086; 
1,009 
2,663, 
6,807 
672 
1,925 

2,543; 


5,151 
4,808 
8,088 

906 
2,362 
7,3721 

633 
2,646 

4.409 
2,654 


16.3 


1155,934195,436;  25.3 


Negro. 


[890. 


54,179 
1,946 

277 
35,868 

377 
15,358 

353 
18,305 

287 

76 
11,246 

3,554 
2,213 

844 

11,548 
632 
852 

1,184 
3,029 

258 

881 
779 
92 
150 
731 
875 
886 

"3 

749 
337 


1900. 


84,032 


71,047  31. 1 

2,317 

3891..... 

51.346I 

474 
16,071 


450 
25,459 

411 

13 

14,545 

6,225 

3,048 

170 

1,057 

12,887 
640 
935 

965 
2,762 

281 

1,224 
752 
174 
149 

1,264 
782 
811 

1,062 
307 


109,393 


39- 


1 1.6 
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Table  lY.— Concluded. 


Occupation. 


Housekeepers  and  stewardesses. 

Laborers  (not  specified) 

Laundresses 

Nurses  and  midwives 

^  Servants 

Saleswomen 

Dressmakers,    milliners,     seam- 
stresses   

Tailoresses 


Total 


Female. 


Native  white. 


1890. 


1.475 
332 


[900. 


956 
712 

io|     i»543'  2,409 

10        781  2,472 

io|  10,176'  9,983 

71     2,633 1  4,808 

i 


Negro. 


1890.  I  1900. 


s « 


752 

676 

25,968 

1,097 

47,198 

37 


10'  41,31322,007    6,528 

6!     2,814    2,950    164 


61,067 


47,2976 


29.1 


81,027 


513 

901 

41,386 

3,691 

56,729 

28 

6,859 
131 


10,238 


36.0 


The  evidence,  then,  that  the  economic  call  of  Southern 
cities  has  received  response  from  Negroes  as  from  whites  is 
fairly  conclusive.  That  the  economic  motive  of  the  Negro 
has  had  a  large  place  in  causing  his  migration  to  urban  cen- 
ters is  further  shown  by  the  testimony  of  Negro  wage- 
earners  in  a  Northern  city. 

In  a  personal  canvass  in  New  York  City,  365  wage- 
earners  were  asked  their  reasons  for  coming  to  New  York 


NOTES   FOR  TABLE  IV. 

*  Figures  for  1890  from  Eleventh  Census,  Fop.,  Part  ii,  pp.  630-703;  for  1900, 
Twelfth  Census,  Occupations^  Table  43.  The  cities  are  from  the  list  in  Tables 
III  and  IV  supra. 

*  Includes  office-boys,  shippers,  and  helpers  in  stores  in  1900,  probably  not 
separated  in  1890.  ^  Includes  clerks  and  copyists. 

*  Includes  some  wheelwrights  for  all  cities  except  one. 

*  Includes  waitresses  in  1900.  ^  Decrease. 
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City.  In  reply  to  the  question  put  in  this  direct  manner, 
210  out  of  the  total  365  wage-earners  gave  replies ;  of  these, 
99  or  47.1  per  cent  gave  answers  that  are  easily  classified 
as  economic.  The  other  replies  have  been  grouped  under 
"  family  "  reasons,  68  or  32.4  per  cent,  and  *'  individual  " 
reasons,  43  or  20.5  per  cent.  Many  cases  in  the  last  two 
groupings,  as  appear  below  (pp.  31-32),  would  probably  be 
seen  to  have  an  underlying  economic  cause,  if  we  knew 
more  of  their  history.  The  99  answers  classed  as  economic 
were  as  follows : 

Table  V.    Economic  Reasons  Given  by  99  Wage-Earners  for  Coming 
TO  New  York  City,  1909. 

To  "  get  work  "  or  "  find  work  "  38 

To  secure  "  better  wages  "  or  "  more  money  " 19 

With    former    employers    18 

To  complete  trade  training  2 

To  engage  in  work  previously  assured 4 

To  '*  better  my  condition  " 15 

"  Business  low  ft  home  "  i 

"  Wanted  to  buy  house  at  home  by  (with)  money  made  here"  ....  i 
"  Seeking  business  "   i 

Total   99 

This  evidence  is  further  corroborated  by  a  record  of  the 
wages  of  64  of  the  365  wage-earners  before  and  after  their 
coming  to  New  York  City.  For  38  males  and  26  females 
statements  of  the  wages  received  just  previously  to  their 
coming  to  New  York  City  and  of  their  present  wages  were 
secured.  These  figures  are  presented  because  they  suggest 
that  a  wider  survey  of  such  facts  would  probably  be  in  line 
with  the  body  of  data  given  above.  For  instance,  of  37 
men,  the  median  weekly  wage  before  their  coming  to  New 
York  City  was  in  the  wage-group  $6.00  to  $6.99,  and  after 
coming,  the  median  weekly  wage  increased  so  that  it  was 
in  the  wage-group  $10.00  to  $10.99.  Of  the  26  women, 
the  median  weekly  wage  was  in  the  wage-group  $4.00  to 
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$4.99  before  their  coming  to  New  York  City  and  advanced 
so  that  it  was  in  the  group  $6.00  to  $6.99  after  coming. 
These  facts  indicate  a  decided  response  to  the  higher  wage 
attraction  of  New  York  City.  It  should  be  remarked  that 
the  wage-earner  in  his  migration  to  secure  higher  wages 
seldom  takes  into  consideration  the  higher  cost  of  living 
in  New  York  City.  Table  VI,  following,  gives  the  details 
of  the  comparison: 

Table  VI.    Weekly  Wages  Received  by  64  Individuals  Before  and  After 
Coming  to  New  York  City,  1909. 


Wages. 


Less  than  ^3.00 
j^3.oo-$3.99  - . . 

^4.00-^4.99 

$5.00-^5.99.... 
j^6.oo-$6.99 

$8.oo-$8.99 

jj;9.oo-i9.99 

$10.00-^10.99 . . 
$ii.oo-$ii.99.. 

$I2.00-$I2.9Q.. 

$13.00  and  over 
Total 


Males. 

! 

Fem 

Before. 

1 
After.     1 

Before. 

'  *          i 

9 

8 

3 

3 

3 

6 

3 

6 

6 

I 

I 

8 

2 

4 

.. 

.. 

4       ! 

2 

? 

5        ! 
4        1 

•  • 

I 

2         1 

1 

4 

9'       1 

37 

38 

26 

After. 
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In  the  economic  movement  to  the  Northern  cities,  the 
activity  of  employment  agencies  (especially  for  female 
domestic  help)  with  drummers  and  agents  in  Southern 
communities  has  served  to  spread  tales  of  high  wages  and 
to  provide  transportation  for  large  numbers.^  Again,  many 
who  have  been  to  the  urban  centers  return  for  visits  to 


1  One  individual  replied  "  less  than  now  in  New  York  City.* 
»  Kellor,  Out  of  Work,  pp.  73,  83. 
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their  more  rural  home  communities  with  show  of  better 
wages  in  dress,  in  cash  and  in  conversation.^ 

The  conclusion  of  the  matter,  therefore,  is  that  the  Negro 
is  responding  to  the  call  of  commerce  and  industry  and  is 
coming  to  the  urban  centers  under  economic  influences 
similar  to  those  that  move  his  fellows. 

III.  Secondary  or  Individual  Causes  of  the  Negro's 
Movement  Cityward. — It  requires  only  a  brief  survey  of 
the  legislation  in  several  of  the  Southern  states  to  under- 
stand that  this  has  played  a  part  in  uprooting  the  popula- 
tion from  the  soil  and  transplanting  it  in  the  urban  centers. 

The  trend  of  legislation  everywhere  has  been  to  make 
the  city  attractive  at  the  expense  of  the  rural  districts. 
First  among  these  measures  have  been  the  improved  educa- 
tional facilities  provided  by  municipal  authorities.  In  the 
South,  this  has  come  since  1865.  Parks  and  recreation 
centers  are  rapidly  being  added.  General  regulation  of 
rights  and  privileges  has  been  made  with  the  city  in  the 
foreground,  and  many  another  measure  has  favored  the 
urban  centers. 

Labor  legislation  in  the  South  that  affects  the  Negro 
population  has  been  of  two  kinds,  aside  from  the  laws  to 
regulate  or  prohibit  the  exodus  of  laborers  through  the 
activity  of  labor  agents  or  runners:^  (i)  that  applying  to 

1  Cf.  Tucker,  Negro  Craftsmen  in  New  York,  in  Southern  Workman, 
September,  1907,  p.  550. 

2  For  statute  provisions  of  state  governments,  see  Tzventy-second 
Annual  Report  of  the  Commissioner  of  Labor,  Labor  Laws  of  the 
United  States,  pp.  129,  sec.  4165;  I33-I35,  sees.  6345-6856;  146-147,  sees. 
3695-3696,  3905,  4057;  153,  sees.  5357-58,  5383;  155-56;  acts  of  1901,  no. 
Id,  sees.  1-3;  acts  of  1905,  no.  49,  sees.  1-3;  157-59,  act  no.  219,  sec.  i; 
act  no.  225,  sees.  7-18;  278,  sees.  2530,  2641-42;  281,  sec.  3233-34; 
291,  sec.  4732;  495-501,  sees.  1350,  2722-2739A;  706,  sec.  2139;  1228-29, 
sees.  2717-2720;  1231-32,  sees.  338,  358;  1251-52,  sees.  3794,  4339-42; 
1339-40,   sec.   3657D.     Vide   also.   Digest  and  Summaries  of  Certain 
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the  industrial  centers  and  serving  to  make  conditions  of 
labor  on  railroads,  in  mines,  and  other  places  where  Ne- 
groes are  employed  more  attractive  and  payment  of  wages 
more  certain  and  frequent  than  in  the  case  of  labor  upon 
the  farm  and  plantation;  (2)  that  dealing  with  the  relations 
of  landlord  and  tenant  which  in  practical  operation  often 
makes  the  life  of  the  tenant  and  farm-hand  very  hard. 
Coupled  with  the  ignorance  of  the  usual  Negro  peasant, 
these  laws  are  sometimes  tools  of  coercion.^ 

Another  line  of  secondary  or  individual  causes  is  shown 
in  the  reasons  for  coming  to  New  York  City  given  by  wage- 
earners  mentioned  above  (p.  27).  The  tabulation  of  an- 
swers indicates  that  the  influences  drawing  individuals  to 
New  York  City  are,  on  the  one  hand,  family  relationships. 
These  cases,  68  or  32.4  per  cent  of  the  210  replies  noted 
above,  have  been  classified  as  those  who  came  because  of 
parents,  because  of  husband  or  wife,  or  because  of  other 
relatives.  On  the  other  hand,  there  are  the  individual 
inclinations.    The  latter,  43  or  20.5  per  cent  of  the  210  re- 

Classes  of  Laws  Affecting  Labor, — Mechanics'  Liens,  pp.  Z7-Z^,  43,  44, 
49,  50,  55,  61-62,  70-72,  74. 

1  The  laws  referred  to  are  framed  in  terms  of  the  regulation  of 
contracts  of  employment,  violation  of  contract,  and  contracts  of  em- 
ployment with  intent  to  defraud.  Breach  of  contract  in  either  set  of 
cases  is  usually  a  misdemeanor  (criminal  act  instead  of  a  civil  tort) 
with  a  penalty  of  fines  (or  imprisonment  in  Florida).  Often  in  prac- 
tical operation,  they  place  the  tenant  and  farm  laborer  at  the  dis- 
cretion or  mercy  of  the  landlord.  The  writer  has  made  repeated 
visits  to  many  rural  communities  in  Ala.,  Ga.,  Fla.,  Miss.,  and  La.,  and 
has  observed  how  these  legislative  measures  serve  as  barriers  to 
thrift  among  the  landless  Negro  farmers.  A  number  of  the  youths 
have  expressed  their  conviction  that  since  their  fathers  and  mothers 
have  accumulated  nothing  after  years  of  labor  on  the  land,  they  do  not 
intend  to  stay  on  the  plantation  to  repeat  the  process.  For  pro- 
visions of  statutes:  See  Commissioner  of  Labor,  op.  cit.,  pp.  i33-34^ 
sees.  6845-46;  147,  sec.  5030;  284,  chaps.  703-704,  sees.  1146-1148. 
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plies,  are  grouped  under  restlessness,  attraction  of  New 
York  City,  unattractiveness  of  former  residence,  and  mis- 
cellaneous. These  groupings  and  designations  are  given  as 
suggestive  only  to  facilitate  the  understanding  of  the  mental 
attitude  of  the  Negro  wage-earner.  Their  more  or  less 
economic  tinge  may  be  seen.  The  reasons  classified  as 
"  family  "  and  as  "  individual  "  are  reported  in  detail  in 
Table  VII,  following: 


Table  VII.    Reasons  given  in  1909  by  Wage- earners  Showing  why  they 
CAME  TO  New  York  City,  1909. 


Family  reasons  (68  or  32.4  per  cent,  of  210) 
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Table  N\\— Concluded. 


Individual  reasons  (43  or  20.5  per  cent  of  210). 


Restlessness. — 16 


"Thought  I  would  like 
the  place  as  a  change ; " 
wanted  "  to  be  going 
somewhere." 

"  Was  in  Rhode  Island 
and  wanted  a  change." 

"Thought  I'd  like  to 
make  a  change." 

"  Wanted  to  make  a 
change." 

"To  change  cities  and 
see  New  York." 

"Thought  I  would  like 
change;  to  be  going 
somewhere." 

"  Just  for  a  change." 

"  Just  for  a  change." 


Attraction  of  New 
York  City. — 15 


I  wanted  to  come  out 
this  way." 


Former  residence, 
unattractive. — 6 


To   say  1  was  leaving] 
home    like    everybody! 
else."    (From  St.  Mar 
tin's  Island.) 


Wanted  to  come  to  a 
larger     (place) ;       to 

travel     to     see     the     "  Got  tired  of  Boston  and 
world."  came  to  New  York." 


"  Passing  through    sev- 
eral summers;  stopped.' 


Got  tired  of  Virginia; 
came  to  visit  friend; 
remained." 


Came  out  with  friends 
who  were  coming; 
been  back  and  forth." 


Got  tired  of  Baltimore;  j 
thought   I'd  see  some 
I       of  New  York." 
'  Was   running   on   the  i 
boat    to    New    York  !"  Got  tired  of  home,  that's 
and    stopped     for     a         all." 
while." 

:  "  To  get  away  from  home 
'Just  to  see  New  York;  ;      for  a  change." 
was     traveling      and  i 
stopped."  j 


"Took  a  notion  to  come;  , 
"Thought    I'd    make    a:  wanted  to  come  North."  - 


Miscellaneous. — 6 


change;    came   North 
to  try  it." 

Just  to  be  coming." 
(To  New  York) 


For      recreation; 
change  cities." 


to 


"  Traveling  and  stopped." 

"Split  the  difference  of 
time." 


"  Liked  New  York  after 
seeing  it  as  a  sailor 
in  the  Navy." 

"  Thought  I  would  like 
New  York." 

"  Thought  I'd  like  New 
York." 

"  Wanted  to  see  the 
place." 


To  see  the  place  and 
be  with  sister." 


"  Felt  like  traveling." 

"  Had    a   roaming  mind  \ 

— came  here  from  Chi-  !  "To  see  the  city;  friend 


"  Came  to  get  married." 

"  Stopped  on  way  to  Bos- 
ton, robbed  in  Jersey 
City." 

"  Came  to  America  to  go 
to  school."  (From  S. 
Hampton,  Bermuda.) 

"To  learn  architecture." 

"  To  visit  friends;  got 
married." 

"To  see  and  learn  and 
improve  my  ability." 


cage." 
Felt  like  traveling." 


wrote  me  of  sights  of 
the  great  city." 

"  Heard  talk  of  enjoy- 
able life  here." 

"  Came  here  from  Cin- 
cinnati; had  read  a 
great  deal  of  New 
York  City  and  wanted 
to  see  it." 
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Another  individual  cause  operates  especially  upon  the 
more  able  and  intelligent  classes  and  sends  them  to  North- 
ern cities.  The  restriction  by  "  Jim  Crow  "  legislation  and 
by  custom  of  the  rights  and  privileges  of  persons  of  color 
in  Southern  communities  leads  some  of  them  to  migrate 
North.  They  long  for  a  larger  liberty  for  themselves  and 
particularly  for  their  children,  which  the  hard  conditions 
of  Southern  communities  do  not  give.  They  come  North 
to  gain  this  and  to  escape  the  proscriptions.^  They  settle  in 
the  cities.  A  similar  force  probably  operates  in  a  few  sec- 
tions of  the  South  to  send  Negro  families  to  the  security 
of  the  urban  centers.^ 

The  final  conclusion  from  these  facts  concerning  the 
causes  operating  upon  the  Negro  population  has  been  clearly 
indicated  in  the  above  discussion.  Such  fundamental  eco- 
nomic and  social  causes  do  not  cease  to  operate  suddenly. 
So  far  as  the  development  of  the  South  is  concerned,  the 
agricultural,  industrial  and  commercial  movement  is  in  its 
infancy,  and  it  will  doubtless  be  of  an  indefinite  growth. 
The  secondary  and  individual  causes  will  continue  to  play 
their  part.  The  Negro  will  be  affected  in  a  manner  similar 
to  that  of  the  Southern  white  population.  Any  rural  im- 
provement or  "  back-to-the-land  "  movement  should  recog- 
nize that  along  with  the  whites,  Negroes  will  continue  to 
migrate  to  the  urban  centers  and  that  they  will  come  to  the 
cities  in  comparatively  large  numbers  to  stay.  The  problem 
alike  of  statesman,  race  leader,  and  philanthropist  is  to  un- 
derstand the  conditions  of  segregation  and  oppositions  due 
to  race  prejudices  that  are  arising  as  a  sequel  to  this  urban 
concentration  and  to  co-operate  with  the  Negro  in  his 
effort  to  learn  to  live  in  the  city  as  well  as  the  country. 

*  Economic  Analysis  of  American  Prejudice,  by  Dr.  Wm.  L.  Bulkley, 
in  The  Colored  American  Magazine,  July,  1909,  pp.  17,  19,  20-21. 

2  Cf.  Darkest  America,  by  Kelly  Miller  in  New  England  Magazine, 
April,  1904. 
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Although  it  requires  serious  attention,  the  situation  is  a 
hopeful  one.  Improvement  in  the  living  and  working  con- 
ditions has  its  effect  upon  the  health  and  morals  of  Negroes 
just  as  it  has  in  the  case  of  other  elements  of  the  popula- 
tion. Intelligence  is  essentially  a  matter  of  education  and 
training.  Good  housing,  pure  milk  and  water  supply, 
sufficient  food  and  clothing,  which  adequate  wages  allow, 
street  and  sewer  sanitation,  have  their  direct  effect  upon 
health  and  physique.  And  municipal  protection  and  free- 
dom from  the  pressure  of  the  less  moral  elements  of  the 
environing  group  go  a  long  way  toward  elevating  standards 
of  morality.  In  spite  of  the  limits  which  the  neglect  and 
prejudice  of  a  white  public  sets  to  opportunities  for  im- 
provement, Negroes  do  show  progress  along  these  lines. 

Speaking  first  of  the  health  of  Negroes  in  cities,  an  index 
is  given  in  the  general  death-rate.^  In  the  period  from 
1 87 1  to  1904,  the  death  rate  for  the  white  and  Negro  popu- 
lations of  several  Southern  cities  is  summarized  by  Mr. 
Hoffman.^  Of  the  consolidated  death-rate  of  the  white 
population,  he  says, 

For  only  two  cities  are  the  returns  complete  for  the  entire 
period  of  thirty-four  years.  The  tendency  of  the  rate  has 
been  persistently  downward  from  26.7  per  1,000  in  187 1  to 
20.6  in  1886  and  17.4  in  1904.  Commencing  with  the  rate 
for  the  year  1871,  the  general  death-rate  of  the  white  popula- 

^  Vide  Hoffman,  The  General  Death  Rate  of  Large  American  Cities, 
1871-1904,  in  Quarterly  Publications  of  the  American  Statistical  As- 
sociation, new  series,  vol.  x,  no.  73,  March,  1906.  Mr.  Hoffman  says: 
"  While  the  general  death-rate  is  of  very  limited  value  for  the  purpose 
of  comparison  in  the  case  of  different  localities,  it  is,  I  am  satisfied, 
after  a  very  careful  investigation  and  much  experience,  of  quite  con- 
siderable value  in  making  local  comparison  of  the  present  health 
conditions  with  the  past." 

2  Op.  cit.,  pp.  5-8.  The  cities  are  Baltimore,  1871-1904;  New  Orleans, 
1871-1904;  District  of  Columbia,  1876-1904;  Louisville,  Ky.,  1890-1904; 
Memphis,  Tenn.,  1876- 1904. 
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tion  of  Southern  cities  shows  an  upward  direction  at  different 
times  during  twelve  years,  and  a  downward  direction  during 
twenty-one  years,  following  in  this  respect  practically  the  same 
course  as  the  corresponding  death-rate  for  Northern  and 
Western  cities  combined.  The  year  of  maximum  mortality 
was  i8y8,  due  to  a  yellow  fever  epidemic,  while  the  year  of 
minimum  mortality  was,  as  in  the  case  of  the  Northern  and 
Western  cities,  190^. 

In  reference  to  the  table  for  the  Negro  population  he 

says,^ 

Without  exception,  the  death-rates  are  materially  in  excess 
of  the  corresponding  death-rates  of  the  white  population,  but 
there  has  also  been  in  this  case  a  persistent  decline  in  the  gen- 
eral death-rate  from  38.1  per  1,000  in  1871  to  32.9  in  1886 
and  28.1  in  1904.  Commencing  with  the  rate  for  the  year 
1871,  the  general  death-rate  of  the  colored  population  of 
Southern  cities  at  different  times  assumed  an  upward  direction 
during  -fifteen  years  and  a  downward  direction  during  eighteen 
years,  departing  in  this  respect  from  the  corresponding  mor- 
tality of  the  white  population  of  Southern  cities  and  the  gen- 
eral population  of  Northern  and  Western  cities,  the  tendency 
of  which  was  more  distinctly  towards  a  definite  improvement. 
The  year  of  maximum  nioirtality  for  the  colored  population 
was  /<?7J,  while  the  year  of  minimum  mortality  was  1Q03. 

The  general  correspondence  and  few  divergencies  of  the 
two  death-rates  are  more  clearly  seen  from  the  following 
diagram,^  adapted  from  Hoffman's  study  already  cited: 

*  Op.  cit.,  pp.  7-8.     (Italics  are  mine.) 

'  In  the  Biennial  Report  of  the  Board  of  Health  of  New  Orleans, 
La.,  1906-igoy,  this  diagram  of  Mr.  Hoffman  is  reproduced  with  the 
following  comment:  (p.  113)  "The  colored  mortality  has  not  only 
been  excessive,  but  has  borne  no  relation  whatever  to  the  white 
mortality  curve,  being  on  the  ascending  scale  at  times  when  the  white 
mortality  was  clearly  on  the  decrease."  A  comparison  with  Mr.  Hoff- 
man's words  about  the  two  death-rates  quoted  above  and  a  glance  at 
the  curves  supply  sufficient  commentary  upon  this  biased  view. 
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Other  data  ^  for  two  of  the  cities  investigated  by  Mr. 

*  Mortality  Among  Negroes  in  Cities,  Atlanta  University  Pubs.,  no.  i, 
(Atlanta,  Ga.,  1896),  p.  51;  "vide  pp.  21-25;  and  2nd  ed.,  1903,  pp.  11-15. 
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Hoffman,  and  for  three  other  cities  (Atlanta,  Ga.,  Charles- 
ton, S.  C,  and  Richmond,  Va.)  from  1882  to  1905  furnish 
results  similar  to  his  and  indicate  likewise  that  while  the 
general  death-rate  for  the  Negro  population  is  uniformly 
in  excess  of  that  of  the  white,  there  is  a  tendency  down- 
ward. For  example,  in  Atlanta,  Ga.,  the  death-rates  from 
1882  to  1885  were  for  the  white  population,  18.22  per 
1,000,  Negro,  37.96;  from  1886  to  1890,  white,  19.25, 
Negro,  33.41;  from  1891  to  1905,  white,  18.03  P^r  1,000, 
Negro,  32.76.  Baltimore,  Md.,  Charleston,  S.  C,  Mem- 
phis, Tenn.,  and  Richmond,  Va.,  show  a  similar  decrease, 
except  that  the  white  and  Negro  populations  of  Baltimore 
show  an  increase  in  the  third  period,  1891  to  1905,  and  the 
rate  of  the  Negro  population  of  Charleston  increased  in  the 
second  period,  1886  to  1890. 

We  see,  then,  that  while  the  death-rate  of  Negroes  in 
Southern  cities  has  been  considerably  in  excess  of  that  of 
the  whites,  there  has  been  at  the  same  time  a  similar  ten- 
dency toward  improvement. 

And  where  there  is  unprejudiced  effort  the  death-rate 
among  Negroes  is  affected  favorably  by  improved  living 
conditions.  The  chief  health-officer  of  Richmond,  Va., 
Dr.  E.  C.  Levy,  has  sounded  a  note  which  is  not  mere 
prophecy.^  He  said,  in  1906,  "  There  is  no  doubt  what- 
soever but  that  the  introduction  of  better  sanitation  among 
the  colored  people  would  have  great  influence  on  their  high 
death-rate,  but  whether,  after  all,  it  can  be  brought  down 
as  low  as  the  white  rate,  is  a  matter  which  can  not  be  fore- 
told."   Again,  in  1907,  he  says, 

We  must  clearly  face  the  issue  that  the  first  fruits  of  improved 
sanitation  in  Richmond  will  most  probably  be  seen  in  a  lower- 

*  Annual  Reports  of  the  Health  Department  of  the  City  of  Richmond, 
Va.,  1906,  p.  22;  1907,  p.  34;  1908,  pp.  39-40. 
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ing  of  the  death-rate  among  the  colored  people,  as  conditions 
among  them  are  so  much  worse  at  present,  but  this  in  turn 
will  gradually  react  on  the  white  race. 

And,  in  1908,  this  significant  paragraph  occurs  in  his  re- 
port: 

The  white  death-rate  in  Richmond  during  1908  was  17.48  per 
1000;  the  colored  rate  was  29.21  per  1000.  Although  the  col- 
ored rate  was  thus  67  per  cent  higher  than  the  white  rate,  the 
decrease  in  the  colored  rate  from  1907  was  greater  than  the 
decrease  in  the  white  rate,  the  1907  rates  being  18. 11  for 
whites  and  32.99  for  Negroes. 

Out  of  a  total  decrease  of  166  in  the  number  of  deaths  in 
1908  compared  with  1907,  the  white  decrease  was  27,  while 
the  colored  decrease  was  139.  From  the  time  that  I  entered 
office  I  have  predicted  that  improved  sanitation  would  benefit 
the  Colored  race  more  quickly  than  the  white,  and  the  figures 
above  given  justify  this  conclusion. 

The  statement  of  this  health  officer  points  to  experience 
rather  than  to  prejudiced  notions  about  the  physical  weak- 
nesses of  Negroes. 

From  both  the  statistician  and  the  sanitarian,  therefore, 
comes  the  word  that  while  the  health  of  Negroes  in  cities 
is  worse  than  that  of  whites,  it  shows  a  tendency  to  improve 
similar  to  that  of  the  white  population  when  a  fairly  im- 
partial treatment  is  accorded. 

As  with  health,  so  with  other  phases  of  the  Negro's 
city  life.  There  is  no  place  for  pessimism.  Improvements 
in  intelligence  and  in  moral  conditions  can  not  be  counted 
by  case  and  set  down  in  figures  and  tables.^  But  any  one 
at  all  familiar  either  by  reading  or  recollection  with  the 

1  Cf.  Ray  Stannard  Baker,  in  American  Magazine,  Feb.  and  March, 
1908,  and  Following  the  Color  Line,  (New  York,  1909),  PP-  54-55- 
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condition  of  the  Negro  at  the  beginning  of  his  freedom, 
who  now  takes  an  impartial  and  unprejudiced  view  of  his 
intellectual  and  social  life  in  urban  communities,  will  come 
to  no  other  conclusion  than  that  in  the  face  of  peculiar 
whims  and  prejudices  a  large  and  increasing  number  in 
the  group  is  arising  to  the  full  consciousness  of  a  freeman 
and  has  assimilated  the  best  that  America  affords  in  morals 
and  intelligence;  and  that  they  are  vitally  concerned  for 
the  uplift  of  themselves  and  their  people,  persistently  seek- 
ing to  partake  of  all  that  makes  for  progress.^ 

For  the  whole  Negro  population  in  cities  some  light  is 
thrown  upon  developments  by  the  few  facts  at  hand  on 
crime  among  Negroes.^  Statistics  of  crime  are,  of  course, 
of  limited  worth  in  judging  of  moral  conditions.  Arrests 
and  prison  commitments  have  many  factors  which  figures 
do  not  show  and  are  quite  as  much  a  commentary  upon  the 
white  communities  at  large  as  upon  the  unfortunate  Negro 
law-breakers.  Yet,  along  with  other  facts,  these  records 
of  crime  are  a  part  of  the  social  barometer. 

An  analysis  of  three  periods  of  crime  (prior  to  1866- 
1867;  1867  to  1880,  and  1880  to  1903)  made  by  Mr. 
Monroe  N.   Work  gives  indicative  results.     Speaking  of 

1  For  a  large  body  of  facts  and  opinions  on  this  point  see  Atlanta 
University  Pubs.,  no.  8,  pp.  64-79;  108-110;  154-190-  Personal  ob- 
servation during  residence  of  the  past  twelve  years  in  Louisville,  Ky., 
Memphis  and  Nashville,  Tenn.,  Atlanta,  Ga.,  Chicago,  and  New  York, 
and  during  visits  to  Baltimore,  Md.,  Washington,  D.  C,  Norfolk  and 
Richmond,  Va.,  Savannah  and  Augusta,  Ga.,  Chattanooga,  Tenn., 
Birmingham  and  Mobile,  Ala.,  New  Orleans,  La.,  and  smaller  cities 
has  afforded  the  author  of  this  essay  considerable  opportunity  to 
know  at  first-hand  this  phase  of  Negro  city  life. 

*  Atlanta  University  Pubs.,  no.  9,  Notes  on  Negro  Crime:  Crime  in 
Cities,  by  M.  N.  Work  (Atlanta,  Ga.,  1904),  PP-  18-32;  cf.  pp.  49-54- 
Vide  also  Kellor,  Experimental  Sociology,  pp.  250  ff. 
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arrests  per  thousand  of  the  Negro  population  in  nine  cities, 
he  says/ 

Taking  the  period  from  1866  to  1882,  it  appears  that  at  some 
time  during  this  period  tlie  arrest-rate,  with  the  possible  ex- 
ception of  St.  Louis,  for  each  of  the  cities  decreased.  From 
1882  to  1 892- 1 896  there  was,  with  some  exceptions,  a  marked 
increase  in  the  arrest-rates  of  the  several  cities.  This  was 
especially  true  of  Chicago,  Cincinnati,  Washington  and  St. 
Louis.  From  1892- 1896  to  1902- 1903  there  appears  to  have 
been  a  general  tendency  for  the  Negro  arrest-rates  of  these 
cities  to  decrease.  It  appears  that,  on  the  whole,  we  are  war- 
ranted in  concluding  that  for  the  nine  cities  considered,  the 
rate  of  Negro  arrests  per  thousand  of  the  Negro  population 
is  decreasing. 

The  rates  of  jail  commitments  for  Baltimore,  Charleston, 
and  St.  Louis  have  increased  slowly  since  the  seventies  until 
the  nineties,  and  now  apparently  are  beginning  to  decrease 
slightly. 

The  w^orkhouse  commitments  for  Philadelphia,  Washing- 
ton, Cincinnati,  Louisville,  Chicago  and  St.  Louis  "  show  a 
similar  tendency  to  decrease."  Penitentiary  commitments  ^ 
for  Baltimore  and  Chicago  show,  on  the  whole,  a  decreas- 
ing trend.  "  The  rate  of  annual  commitments  to  the  state 
penitentiary  of  Illinois  from  the  city  of  Chicago  in  1873 
was  4.4;  in  1902  the  rate  was  1.6,"  the  highest  rate  being 
in  1873.     Mr.  Work  continues, 

The  rate  of  annual  commitments  to  the  penitentiary  from 
Baltimore  in  1888  was  i.i;  in  1902  the  rate  of  annual  peni- 
tentiary commitments  from  this  city  was  1.3;  the  highest  rate 
of  annual  penitentiary  commitments  from  Baltimore  was  2.0 
in  1899.     Since  1898-1899  there  has  been  a  decrease  in  the 

^  Op.  cit.y  p.  22.  2  Ibid.,  pp.  26-29  passim. 
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annual  Negro  penitentiary  commitments  for  both  cities.  The 
rate  per  thousand  of  the  Negro  population  for  the  number  of 
prisoners  received  in  the  Kansas  penitentiary  was  available  for 
four  years,  as  follows:  in  1889  and  1890  the  rate  of  annual 
Negro  commitments  to  the  Kansas  penitentiary  was  1.5;  in 
1891  and  1892  the  rate  was  1.3.  The  rate  per  thousand  of  the 
Negro  population  for  the  number  of  prisoners  received  an- 
nually in  the  Indiana  penitentiary  was  available  for  three  years, 
as  follows:  in  1900  the  rate  was  2.1;  in  1901  the  rate  was 
2.5 ;  and  in  1902  the  rate  was  2.0. 

Mr.  Work  remarks  finally,^ 

Summarizing  our  results,  it  is  seen  that  police  arrests,  jail, 
workhouse  and  penitentiary  commitments  appear  to  have  in- 
creased during  the  period  from  1890  to  1892- 1896.  The  high- 
est rates  of  arrests  and  commitments  were  about  1893.  Since 
1 894- 1 896  the  tendency  of  both  arrests  and  commitments  to 
decrease  has  been  notable.  The  crime-rate  for  murder  is  also 
probably  decreasing.  It  appears,  therefore,  that  the  conclusion 
that  crime  is  probably  decreasing  among  the  Negroes  of  the 
United  States  is  warranted.  The  crime-rate  of  Negroes,  North 
and  South,  appears  at  present  to  be  about  the  same,  although 
the  rate  of  police  arrests  for  some  Southern  cities  is  higher 
than  that  for  the  Northern  cities.  The  claim  that  there  is 
greater  criminality  among  the  Negroes  of  the  North  than  those 
of  the  South  is  probably  not  true.  The  fallacy  on  which  this 
claim  was  based  was  in  comparing  the  criminal  rate  of  the 
Negroes  of  the  North,  who  live  almost  eritirely  in  cities,  with 
the  criminal  rate  of  the  Negroes  of  the  entire  South,  the 
great  majority  of  whom  live  in  rural  communities. 

Besides,  differences  in  age-grouping  are  usually  ignored. 

On  the  v^'hole,  therefore,  there  is  firm  ground  for  hope 
as  the  Negro  becomes  adjusted  to  the  urban  environment. 

^  Op.  a'l.,  p.  32. 
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Since,  then,  these  economic  and  social  causes  bid  fair  to 
continue  their  influence  for  an  indefinite  time,  the  concen- 
tration of  Negroes  in  urban  centers  makes  imperative  the 
need  of  knowledge  and  methods  of  dealing  with  the  prob- 
lems that  face  the  Negro  and  the  Nation  in  these  growing 
urban  centers.^  These  questions  of  how  to  live  in  the  city 
are  problems  of  health,  of  intelligence  and  of  morals.  They 
are  economic,  social,  political,  educational  and  religious. 
The  present  essay  is  an  attempt  to  study  carefully  the 
economic  problems  arising  otit  of  the  Negro's  adjust- 
ment in  his  struggles  to  make  a  living  and  to  live  in  the 
city  as  seen  in  the  commercial  Metropolis  of  America;  to 
find  out  at  what  he  is  employed  there;  to  inquire  of  his 
efficiency  and  success,  and  of  the  attitude  of  employer  and 
fellow  employee.  As  we  find  Negroes  rising  from  the  plane 
of  the  employed  to  that  of  the  employer,  these  questions 
arise:  How  does  he  get  into  business  and  what  lines  does 
he  enter?  With  what  success  does  he  meet?  What  re- 
sourcefulness does  he  show?  What  are  the  reasons  for  his 
failures?  We  want  to  know  what  are  his  relations  with 
the  business  world  with  which  he  deals  and  the  consuming 
public  to  whom  he  caters.  These  and  many  other  things 
can  be  ascertained  only  by  painstaking  investigation. 

This  study  aims  to  be  a  small  contribution  to  the  end  that 
efforts  for  betterment  of  urban  conditions  may  be  founded 
upon  facts.  The  material  has  been  treated  in  two  parts — 
that  relating  to  wage-earners  and  to  business  undertakings. 
In  the  former  the  United  States  Census  reports,  a  personal 
canvass,  and  the  unpublished  schedules  for  2,500  families 
of  the  New  York   State  Census  of   1905,  were  used  as 

1  Philadelphia  is  the  only  city  which  has  had  adequate  study.  Vide 
DuBois,  W.  E.  B.,  The  Philadelphia  Negro,  (Philadelphia,  1889)  and 
Wright,  R.  R.,  Jr.,  The  Negro  in  Pennsylvania,  a  Study  in  Economic 
History  (Philadelphia,  1912). 
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sources;  for  the  latter  a  block  to  block  canvass  was  made 
and  records  of  the  business  enterprises  were  secured  by 
personal  interviews. 

FOOT-NOTE  ON  THE  MANNER  AND  CAUSES  OF  CITY  CONCEN- 
TRATION   OF   POPULATION  ^ 

The  manner  of  growth  has  been  two- fold:  (i)  By  na- 
tural increase  through  the  lowering  of  the  death-rate  due 
partially  to  improved  housing  conditions,  progress  in  per- 
sonal hygiene  of  the  poorer  classes  and  in  city  sanitation 
and  inspection;  (2)  by  migration:  that  is,  short  distance 
movements  by  progressive  stages  from  the  more  rural  dis- 
tricts toward  the  larger  centers.^  In  the  case  of  the  great 
cities  this  may  mean  increase  in  density  of  the  most  popu- 
lated areas.  ^ 

The  causes  of  concentration  in  cities  are  the  following: 

I.  The  Divorce  of  Men  from  the  Soil.*  The  diminishing 
relative  importance  of  elementary  wants,  improvements  in 
scientific  cultivation  and  in  agricultural  machinery,  and  the 
opening  of  distant  and  virgin  fields  by  better  transportation 
have  reduced  the  relative  number  of  workers  needed  on  the 
soil. 

II.  The  Growth  of  Commercial  Centers.''  This  went 
hand  in  hand  with  the  Agrarian  Revolution.  Trade  has 
been  the  basis  of  city  founding.  The  prevailing  influence 
in  determining  location  has  been  "  a  break  in  transporta- 
tion."   Where  goods  are  transferred  and  where,  in  addi- 

*  Vide  Weber,  op.  cit.,  passim. 

2  Ibid.,  232  ff. ;  241  ff. ;  283  ff. ;  346-364  passim. 

*  A  suggestive  study  on  this  phase  of  the  city  problem  has  been 
published  recently:  Industrial  Causes  of  Congestion  of  Population  in 
New  York  City,  by  E.  E.  Pratt,  Ph.  D.,  (New  York,  191 1),  pp.  5-262. 

*  Weber,  op.  cit.,  pp.  161-169;  223. 

^  Ibid.,  pp.  171-173;  181-182;  223-224. 
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tion,  ownership  changes  hands,  urban  centers  grow  up. 
Wealthy  classes  arise  which  require  others  to  supply  their 
increasing  and  varied  wants. 

III.  The  Growth  of  Industrial  Centers.^  The  passage 
of  industry  from  the  household,  handicrafts  and  domestic 
systems  to  that  of  the  factory,  with  the  invention  of  power 
machinery  and  modern  methods  of  transportation  and  com- 
munication, draws  population  away  from  the  rural  districts 
to  the  industrial  centers. 

IV.  Secondary  or  Individual  Causes.^  (a)  The  shifting 
demand  for  transfer  of  labor  from  agricultural  to  indus- 
trial production  was  met  by  the  economic  motive  of  work- 
ers, (b)  Political  action  has  influenced  city  growth; 
legislation  affecting  trade  and  the  migration  of  labor;  cen- 
tralization of  governmental  machinery  in  the  cities;  legal 
forms  of  land  tenure,  etc.  (c)  Social  advantages  such  as 
better  education,  varied  amusements,  higher  standard  of 
living,  intellectual  associations  and  pursuits,  draw  peo- 
ple to  urban  centers,  while  desire  for  the  contact  of  the 
moving  crowds,  for  the  excitement  and  apparent  ease  of 
city  life,  serve  to  make  the  rural  districts  distasteful. 

^  Weber,  op.  cit.,  pp.  184-191. 
2  Ibid.,  pp.  210,  213-222. 


CHAPTER  II 

The  Negro  Population  of  New  York  City 

The  Negro  population  of  New  York  City  has  had  a 
history  similar  to  that  of  other  Northern  cities.  Beginning 
with  a  small  body  of  slaves,  it  has  since  had  its  problems 
growing  out  of  the  presence  of  an  increasing  number  of 
Negroes  in  the  midst  of  the  environing  white  group.  In 
1629,  The  Dutch  West  India  Company  pledged  itself  to 
furnish  slaves  to  the  Colonists  of  New  Amsterdam.^  A 
similar  resolution  was  passed  by  the  colony  council  in 
1648  ^  and  by  1664  slavery  had  become  of  sufficient  im- 
portance to  receive  legislative  regulation  in  the  Duke  of 
York  Code.*  Both  by  further  importations  and  by  natural 
increase  the  Negro  population  grew  until  in  1704  it  num- 
bered about  1,500;  in  1741  it  was  estimated  at  about  2,000, 
and  in  1757  about  3,000.  Beginning  with  the  first  Federal 
Census  of  1790  there  was  an  increase  shown  by  each  census 
except  those  of  1820  for  Brooklyn  and  of  1850  and  i860 
for  other  parts  of  New  York  City,  mainly  Manhattan. 

The  figures  show  a  striking  contrast  in  growth  between 
Brooklyn  and  the  other  parts  of  New  York  City  as  now 
constituted,  exclusive  of  Brooklyn.  The  former  had  a 
comparatively   small   Negro   population   until   after    i860, 

*  New  York  Colonial  Doc,  i,  553- 

'  O'Callaghan,  Laws  and  Ordinances  of  New  Netherlands,  1637- 1674, 
p.  81. 
8  DuBois,  Some  Notes  on  Negroes  of  New  York  City,  p.  5. 
481]  45 
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but  from  1790  the  Negro  population  although  small  in- 
creased steadily,  except  the  one  decade  between  18 10  and 
1820.  This  was  a  decrease  of  only  92  or  4.9  per  cent  of  a 
population  less  than  2,000.  Only  one  increase,  from  1800 
to  1 8 10,  was  less  than  13  per  cent.  Beginning  with  5,915 
at  the  Federal  census  of  1790,  the  Negro  population  of  the 
other  parts  of  New  York  City  has  shown  a  high  per  cent 
of  increase  in  numbers,  above  15  per  cent,  at  eight  of  the 
twelve  succeeding  censuses,  and  8.1  per  cent  and  5.5  per 
cent  at  two  others.  The  decreases  from  1840  to  1850,  13.2 
per  cent,  and  from  1850  to  i860,  7.5  per  cent,  were  prob- 
ably due  to  the  unfavorable  sentiment  against  the  Negroes 
which  arose  during  the  abolition  agitation  of  these  periods 
and  which  had  its  effect  on  the  Negro's  movements  to  and 
from  the  city.  The  small  increase  from  i860  to  1870,  5.5 
|"per  cent,  was  very  probably  the  result  of  the  same  causes — 
I  of  the  Civil  War  disturbances  and  the  New  York  Draft 
I  riots,  which  deterred  Negroes  from  coming  to  New  York 
I  City  and  sent  many  Negro  residents  away.^  The  figures 
~  for  Manhattan  show  a  similar  trend  at  each  census.  How- 
ever, except  the  periods  noted  above,  there  has  been  a  gen- 
eral trend  toward  increase  in  both  Manhattan  and  Brook- 
lyn. The  Negro  population  has  become  a  smaller  and 
smaller  part  of  the  total  population  from  decade  to  decade 
since  18 10,  but  this  is  because  the  several  streams  of  foreign 
immigrants  have  been  large  and  not  because  the  increase 
of  the  Negro  population  has  been  small. 

Table  VIII,  which  follows,  shows  the  growth  of  the  total 
and  the  Negro  populations,  and  brings  the  full  figures  to 
view: 

^  The  writer  has  testimony  of  conteniDorary  witnesses  of  these  dis- 
turbances. 
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Table  VIII. — ^Total  and  Negro  Population  of  New  York  City,  as  at 
Present  Constituted,  1704-1910^ 


New  York  City,  exclusive  of 
Brooklyn. 

Brooklyn. 

Year. 

Population. 

Increase  of 

Negro 
population. 

j        Population. 

Increase  of 

Negro 
population. 

Total. 

Negro. 

Num- 
ber. 

500 
1,000 

2,915 
2,711 

3490 

984 

2,982 

2,573 

2,464 

1.204 

828 

6,741 

3.834 

15,969 

27,403 

Per 

cent 

33.3 
50.0 
97.2 

45-9 

40.4 

8.1 

22.8 

15.6 

13.2' 

7.5' 

5.5 

42.8 

17.0 

60.6 

64.8 

Total. 

! 

Negro.' 

.... 

1,478 
1,811 

1,853 

1,761 

2,007 

2,846 

4,065 

4.999 

5,653 

9,153 

11,307 

18,367 

22,702 

Num- 
ber. 

Per 

cent 

1704.. 
1741  .. 

1757  •• 
1790  .. 
1800  .. 
1810  .. 
1820  .. 
1830.. 
1840  .. 
1850  . . 
i860.. 
1870  .. 
1880.. 
1890  .. 
1900  .. 
1910  .. 

44,906 
73476 

111,431 

140,869 

221,743 

343,501 

557,233 

895,657 

1,058,182 

1,312,203 

1,668,867 

2,270,620 

3,132,532 

1,500 
2,000 
3,000 

5,915 

8,626 

12,116 

13,100 

16,082 

18,595 
16,131 
14,927 

15,755 
22,496 
26,330 

42,299 
69,700 

1 

i     

i 

:        4,495 

5,740 

8,303 

11,187 

20,535 

47,613 
138,882 
279,122 
419,921 
599495 
838,547 
1,166,582 

'  1,634,351 

333 
42 
92 

246 

839 
1,219 

934 

654 

3,500 

2,154 

7,060 

4,335 

25.5 
2.3 
4.9' 
13.9 
41.8 
42.8 
22.9 

13.1 
61.9 

23.5 
62.5 
23.6 

^  Figures  1 704-1 757  from  Du  Bois,  Notes,  etc.,  p.  i. 

'Negro  not  reported  separately  1790  to  1850;  includes  "slaves"  and  all  other 
*  Free  Colored  "  which  does  not  involve  serious  error  in  the  earlier  censuses. 

Census  figures  1 790-1910  are  from  the  latest  revisions  of  the  Bureau  of  the 
Census.  Figures  for  same  area,  outside  of  Manhattan  and  Brooklyn,  are  esti- 
mates of  censuses  1790-1890.     Figures  for  1900  and  1910  are  exact. 

'  Decrease. 
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To  summarize  the  point,  while  the  Negro  population  has 
become  a  smaller  relative  part  of  the  total  population  each 
decade  since  18 10,  it  has  shown  a  decided  trend  toward  a 
large  actual  increase. 

The  distribution  of  the  Negro  population  has  varied  with 
its  increase  and  with  the  growth  of  the  city.  But  almost 
from  the  beginning,  probably  the  environing  white  group 
has  segregated  the  Negroes  into  separate  neighborhoods. 
The  figures  available  for  Brooklyn  do  not  permit  a  positive 
inference,  but  in  Manhattan,  while  the  areas  populated  by 
Negroes  have  shifted  somewhat  from  decade  to  decade, 
there  have  been  distinctively  Colored  sections  since  1800.^ 

An  idea  of  this  segregation  is  shown  in  the  fact  that  in 
1900,  80.9  per  cent  of  all  the  Negro  population  of  Man- 
hattan was  contained  within  12  out  of  35  Assembly  Dis- 
tricts and  that  in  1890  seven  wards  of  Manhattan  contained 
fully  five-sixths  of  the  Negro  population  of  the  Borough, 
The  largest  number  of  Negroes,  13.8  per  cent  of  the  total 
number,  were  living,  in  1900,  in  the  Nineteenth  Assembly 
District  with  numbers  approximating  this  in  the  Eleventh, 
which  contained  10.4  per  cent,  the  Twenty-seventh,  which 
had  9.2  per  cent,  and  the  Twenty-third,  which  had  8.7  per 
cent  of  the  Negro  population.  The  Negro  population  for 
Manhattan,  36,246,  was  distributed  in  1900  by  assembly 
districts  as  is  shown  in  Table  IX  (p.  49). 

These  figures  give  a  clear  idea  of  the  segregated  char- 
acter of  the  Negro  population  and  show  something  of  its 
present  location.  There  has  been  a  decided  shifting  from 
the  part  of  Manhattan  between  Twenty-fifth,  Forty-second 
streets.  Sixth  and  Eighth  avenues,  and  into  Harlem  be- 
tween One  Hundred  and  Thirtieth,  One  Hundred  and  For- 
tieth  streets.   Fifth  and   Eighth  avenues   during  the  past 

1  Vide  DuBois,  Notes,  etc.,  p.  i. 
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Table  IX.    Distribution  of  Negro  Population  by  Assembly  Districts  of 
Manhattan,  1900. 


Assembly  District. 

Negro 
population. 

Per  cent  of 
total. 

1,378 
1.673 
3,756 
2,584 
1,214 
4,982 

1,135 
3,169 

2,950 
3,318 
1.483 
1,680 
6,924 

3.8 

4.6 

10.4 

7.1 

!^ 

8  I 

9th  Assembly  District     

I  ith  Assembly  District     

I  ilh  Assembly  District    

2mt    Asspmhiv  Distriff     ................. 

23rd  Assembly  District 

25th  Assembly  District    

27th  Assembly  District     

9.2 

4.1 

4.6 

19.1 

31st  Assembly  District    

32nd  Assembly  District    

All  other  Districts     

Total 

36,246 

five  years  as  business  interests  have  been  taking  possession 
of  the  zone  around  the  new  Pennsylvania  Railway  Station, 
between  Thirty-second  and  Thirty-third  streets.  But  as 
the  Negroes  have  moved  into  blocks  in  Harlem,  the  whites 
have  moved  out. 

The  exact  character  and  extent  of  the  segregation  of  the 
Negro  population  may  be  clearly  seen  from  diagrams  of 
this  Harlem  district,  and  of  the  "  San  Juan  Hill  *'  district 
in  the  West  Sixties,  based  upon  the  latest  figures  of  the 
Census  of  1910.     This  is  given  in  Diagrams  HI  and  IV 

(pp.  50-51).' 

With  such  a  distribution  of  the  clearly  segregated  Negro 
population,  the  representative  character  of  the  2,500  fami- 
lies chosen  for  closer  study  becomes  evident.  These  fami- 
lies, from  figures  based  upon  the  original  returns  of  the 
New  York  State  Census  of  1905,  were  chosen  from  the 

'  Diagrams  III  and  IV  were  made  by  Mr.  Eugene  K.  Jones,  Field 
Secretary  of  the  National  League  on  Urban  Conditions  Among  Negroes. 
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Eleventh,  the  Nineteenth,  the  Twenty-third,  and  the  Thirty- 
first  districts.    The  last  district  was  taken  in  preference  to 
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several  which  contained  larger  numbers,  because  it  included 
certain  streets  that  were  typical  of  the  Harlem  section. 

In  all  2,639  families  were  tabulated.    Of  these  95  were 
excluded  because  the  heads  of  these  families  were  of  the 
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professional  or  business  classes,  ^y  because  they  were  too 
incompletely  reported,  and  7  because  the  heads  were  white. 
This  reduced  the  number  to  2,500  families,  which  consisted 
of  9,788  persons,  exclusive  of  17  white  members  of  these 
families.  The  data  from  the  State  Census  schedules  of 
enumerators  were  tabulated  in  regular  order  as  reported  by 
them  for  each  block  or  part  of  block  for  the  Negro  families 
that  were  designated  as  living  in  that  street  or  block. 

The  families  studied  were  from  the  following  territory: 
Within  the  Eleventh  Assembly  District,  the  area  bounded 
by  Thirtieth  and  Thirty-eighth  streets,  Seventh  and  Tenth 
avenues;  within  the  Nineteenth  Assembly  District,  Sixty- 
first,  Sixty-second,  and  Sixty-third  streets,  between  Am- 
sterdam and  Eleventh  avenues,  commonly  called  ''San  Juan 
Hill ;  "  within  the  Twenty-third  and  Thirty-first  Assembly 
Districts,  One  Hundred  and  Thirtieth  and  One  Hundred 
and  Thirty-third  streets  between  Eighth  and  St.  Nicholas 
avenues,  and  One  Hundred  and  Thirty-fourth  and  One 
Hundred  and  Thirty-fifth  streets  between  Fifth  and  Sev- 
enth avenues.  These  three  segregated  neighborhoods  in 
1905  may  be  roughly  characterized  as  follows:  The  first 
was  probably  in  the  lowest  grade  of  social  condition;  the 
second  did  not  show  a  decidedly  predominant  type,  but 
ranged  from  the  middle  grade  toward  the  more  advanced ; 
the  third  was  the  most  advanced. 

A  comparison  in  detail  of  the  distribution  by  assembly 
districts  of  the  total  Negro  population  and  of  the  2,500 
selected  families  shows  also  that  the  latter  are  represen- 
tative of  the  several  neighborhoods  and  of  the  total  popula- 
tion. Table  X  shows  the  distribution  by  Assembly  Dis- 
tricts of  the  2,500  families  for  comparison  with  Table  IX 
above,  which  gave  the  total  Negro  population  of  Manhattan 
and  its  distribution. 
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Table  X.    Distribution  by  Assembly  Districts  of  2,500  Negro  Families, 
State  Census,  1905. 


In  addition  to  the  data  of  the  State  Census  of  1905,  a 
personal  canvass  was  made  in  1909  of  y2)  families  in  their 
homes,  having  a  total  of  212  persons.  To  these  were  added 
153  individuals  at  one  of  the  evening  schools  of  the  city,  a 
total  of  365  persons.  The  localities  within  which  these  365 
people  lived  corresponded  in  the  main  to  the  location  of  the 
2,500  families  taken  from  the  State  Census  of  1905;  that 
is,  between  Twenty-fifth,  Forty-fifth  streets,  Fifth  and 
Eighth  Avenues;  Fifty-third,  Sixty-fifth  streets,  west  of 
Sixth  Avenue  and  between  One  Hundred  and  Thirtieth  and 
One  Hundred  and  Thirty-sixth  streets,  Fifth  and  Seventh 
Avenues. 

To  sum  up :  The  assembly  districts  chosen  and  the  num- 
ber of  families  and  individuals  tabulated  from  each  dis- 
trict are  such  as  to  give  a  fairly  accurate  description  of  the 
clearly  segregated  wage-earning  Negro  population  of  the 
districts.  The  study,  then,  is  representative  of  about  one- 
fourth  of  the  Negro  population  of  Manhattan  in  1905, 
and  is  so  distributed  as  to  be  reasonably  conclusive  for  the 
wage-eaining  element  of  the  whole  Negro  population. 

The  next  question  is  the  composition  of  this  toiling 
Negro  population.  The  general  condition  of  the  wage- 
earning  element  of  this  group  will  now,  therefore,  engage 
our  attention. 


CHAPTER  III 
General  Condition  of  Wage-earners  ^ 
I.  SEX  and  age  of  negro  wage-earners 

In  the  2,500  families  composed  of  9,788  individuals,  the 
sex  distribution  and  age  grouping  ^  throw  some  light  upon 
the  life  conditions  of  the  wage-earning  class.  That  city 
life  does  not  look  with  favor  upon  a  large  juvenile  element 
in  the  population  is  generally  believed.  That  the  city  draws 
mainly  those  of  the  working  period  of  life  is  also  generally 
conceded.  The  number  of  children  in  this  Negro  group 
under  15  years  of  age  is  19  per  cent,  below  normal  for  great 
cities,  and  the  upper  age  limit  is  also  quite  low,  being 
only  6.6  per  cent  between  forty-five  and  fifty-four  years, 
and  3.2  per  cent  over  fifty-five  years.  Thus  the  bulk  of 
the  population,  70.8  per  cent,  both  male  and  female,  exclud- 
ing 0.4  per  cent  doubtful  and  unknown,  falls  between  fif- 
teen and  fifty-four  years,  or  within  the  vigorous  working 
period  of  life.  This  is  fully  set  forth  in  Table  XI,  which 
gives  the  sex  distribution  and  age  grouping  in  assembly 
districts  of  the  9,788  individuals  in  these  2,500  families 
of  the  Census  of  1905 : 

*  The  term  "  wage-earner  ",  for  want  of  a  better,  is  used  to  designate 
the  group  of  persons  belonging  to  families  whose  heads  are  actual 
wage-workers.  This  includes  children  and  some  other  family  mem- 
bers not  in  gainful  occupations. 

2  Cf.  Bailey,  Modern  Social  Conditions,  (New  York,  1906),  pp.  67-89. 
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Table  XI.    Sex  Distribution  and  Age  Grouping  of  9,788  Negro  Wage- 
EAKNERS  IN  Manhattan,  State  Census,  1905. 


Age  group. 


Less  than  1 5  years  . . . 

15-24   

25-34 

35-44 

45-54 

55  and  over 

Doubtful  and  unknown 

Totals 


Male. 


No. 


949 

988 

1^43 
889 

333 
128 

14 


4844 


Per 
cent 


19.6 
20.4 

31.8 

18.4 

6.9 

2.6 

0.3 


100. 


Female. 


Total. 


I 

■     Per    ' 
N«-         cent    j      ^°'      I    cent 


910 

1546 
809 

3»i 
188 

25 


4944 


18.4 

234 

31.2 

16.4 

6.3 

3.8 

0-5 


100. 


1859 

2143 

3089 

1698 

644 

316 

39 


9788 


Per 


19.0 
21.9 
3».6 

173 
6.6 

3-2 
0.4 


100. 


Figures  obtained  from  the  personal  canvass  made  in 
1909  bear  comparison  with  those  of  the  State  Census  of 
1905.  Substantial  agreement  is  to  be  noted  between  the- 
two  enumerations,  except  for  the  larger  percentage  of  those 
under  15  years  of  age  in  1905  (19.6  per  cent  male,  18.4  per 
cent  female),  and  the  smaller  percentages  in  the  grouping 
thirty-five  to  forty-four  years  (18.4  per  cent  male,  16.4 
per  cent  female).  Doubtless  this  effect  is  produced  because 
so  many  of  the  cases  in  1909  were  individuals  attending 
evening  school,  who  were  required  to  be  above  14  years 
of  age,  and  because  few  over  forty-five  years  of  age  are 
attracted  to  such  a  place.  The  other  small  difference  in 
percentages  is  due  probably  to  the  small  number  of  indi- 
viduals, 365,  in  the  figures  for  1909.  The  sex  distribution 
and  age  grouping  in  1909  is  shown  in  Table  XII,  which 
follows : 
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Table  XII.    Sex  Distribution  and  Age  Grouping  of  365  Negro  Wage- 
earners  IN  Manhattan,  1909. 


Age  group. 


Less  than  15  years  ... 

15-24 

25-34 

35-44 

45-54 

55  and  over 

Doubtful  and  unknown 

Totals 


Male. 


No. 


18 
35 
54 
40 
II 
10 
9 


177 


Per 
cent 


10.2 
19.8 

30-5 

22.6 

6.2 

5.6 

5-1 


100. 


Female. 


No. 


37 
50 
41 
21 

4 
14 


188 


Per 
cent 


1 1.2 

19.7 
26.6 
21.8 
11.2 
2.1 
7-4 


100. 


Total. 


No. 


39 
72 
104 
81 
32 
14 
23 


365 


!    Per 
I  cent 


10.7 

19.7 

28.5 

22.2 

8.8 

3.8 

6.3 


100. 


The  results  above  correspond  also  with  those  of  the 
United  States  Census  of  1900  for  the  entire  City  of  New 
York.  Making  allowance  for  some  families  of  professional 
and  business  classes,  probably  not  excluded  from  the  Cen- 
sus figures  for  1900,  and  for  changes  which  five  years  inter- 
val may  have  caused,  the  agreement  with  the  two  preceding- 
tables  above  confirms  the  representative  character  of  the 
data  for  1905  and  1909.  For  the  total  per  cent  under  fif- 
teen years  in  1900  was  19.8;  in  1905,  19.0;  from  fifteeen 
to  twenty-four  years,  24  per  cent  in  1900,  21.9  per  cent  in 
1905;  from  twenty-five  to  thirty-four  years,  25.9  per  cent 
in  1900,  31.6  per  cent  in  1905;  from  thirty-five  to  forty- 
four  years,  16.2  per  cent  in  1900,  17.3  per  cent  in  1905; 
from  forty-five  to  fifty- four  years,  8.3  per  cent  in  1900, 
6.6  per  cent  in  1905,  and  fifty-five  years  and  over,  5.6  per 
cent  in  1900,  3.2  per  cent  in  1905.^ 

1  Cf.  Twelfth  Census,  Bulletin  8,  Negroes  in  the  United  States, 
Table  31. 
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Here,  then,  is  a  wage-earning  group  made  up  of  persons 
in  the  younger  and  more  vigorous  working  period.  The 
small  number  of  children  under  15  years  of  age  calls  atten- 
tion to  the  fact  that  the  growth  of  this  population  takes 
place  largely  through  recruits  from  other  sections  of  the 
Country.  They  must  find  industrial  and  social  adjustment 
to  a  new  environment  largely  made  up  of  the  white  popul- 
lation.  They  are  either  killed  off  by  the  conditions  under 
which  they  work  and  live,  or  drift  away  from  the  city  at  a 
premature  old  age. 

2.  NATIVITY  OF  NEGRO  WAGE-EARNERS 

If  New  York  has  a  Negro  population  largely  composed 
of  immigrants  from  other  regions,  the  question  naturally 
arises,  From  what  sections  or  regions  do  they  come?  The 
State  Census  of  1905  gives  nativity  by  countries  only. 
Consequently,  those  born  within  the  United  States  are 
not  specified  by  State  or  territory  of  birth.  That  large 
numbers  of  the  Negro  population  of  New  York  City  come 
from  other  sections  of  the  United  States,  mainly  from  the 
South,  is  beyond  doubt. 

We  get  the  first  impression  of  this  fact  from  the  Federal 
Census  of  1900.  For  the  whole  State  of  New  York  in 
1900,  out  of  a  population  of  100,000,^  44.6  per  cent  were 
natives,  24.1  per  cent  were  from  Virginia,  19  per  cent  were 
from  other  Southern  States,  with  a  remaining  12.3  per  cent 
to  be  drawn  from  other  parts  of  the  United  States  and  from 
other  countries. 

These  proportions  are  different  from  those  for  New 
York  City,  because  immigrants  make  up  a  larger  part  of 
the  City's  Negro  population.  The  figures  of  the  State  Cen- 
sus of   1905,  as  well  as  those  from  a  personal  canvass, 

*  DuBois,  Notes,  etc.,  p.  2. 
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point  in  the  same  direction,  and  the  evidence  indicates 
clearly  the  probable  condition. 

The  West  Indian  element  in  the  Negro  population  of 
the  City  was  noticed  first.  The  British  West  Indies  fur- 
nish 5.8  per  cent  of  these  foreign  Negro  immigrants,  while 
the  Danish  West  Indies,  Cuba,  and  those  islands  not  spe- 
cified, together  make  up  3.6  per  cent,  a  total  of  9.4  per 
cent  West  Indian.^  Table  XIII  (p.  59)  gives  a  survey  of 
this  part  of  the  population  and  shows  its  relation  to  the 
native  born. 

We  are  unable  to  get  from  the  figures  of  Table 
XIII  the  sections  or  States  of  the  United  States  from 
which  the  89.5  per  cent  of  American-born  Negroes  came. 
The  few  straws  of  evidence  afforded  by  the  personal  can- 
vass point  to  the  main  sources  of  the  stream.  The  per- 
centages have  significance  although  the  figures  are  few. 
The  Southern  States,  from  which  there  are  easy  means  of 
transportation  to  New  York,  naturally  furnish  the  larger 
part  Virginia  supplied  29.6  per  cent  of  the  365  Man- 
hattan residents;  South  Carolina,  11  per  cent;  Georgia,  6 
per  cent,  and  Maryland,  4.4  per  cent.  Taking  the  Southern 
States  by  themselves,  67.5  per  cent  of  the  365  wage-earners 
were  born  in  that  section.     Besides  5.7  per  cent  of  the  365 

*  In  a  study  of  Negro  Crajtsmen  in  New  York  City  made  by  Miss 
Helen  A.  Tucker  in  1907  {Vide,  Southern  Workman,  1907,  36:  9,  p. 
550),  she  reported  the  most  reliable  estimate  of  the  proportion  of 
West  Indians  in  New  York  City  as  about  one-tenth  of  the  total  Negro 
population.  The  figures  above  substantiate  such  an  estimate.  Of  the 
385  men  in  Miss  Tucker's  study,  29.09  per  cent  were  born  in  the  West 
Indies.  Among  the  94  who  claimed  to  know  a  trade,  57  or  60.64 
per  cent  were  born  in  the  West  Indies.  Cf.  ibid.,  37:  i,  p.  45.  This 
wide  variation  of  percentage  from  that  given  for  9,788  individuals  in 
1905,  probably  arises  because  (i)  of  the  larger  number  of  cases  in 
the  latter  instance,  (2)  the  returns  are  from  two  other  districts 
of  Manhattan  besides  "the  Sixties"  of  Miss  Tucker's  canvass,  (3) 
Miss  Tucker  canvassed  male  craftsmen  only;  the  figures  of  this  text 
cover  the  whole  population. 
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Table  XIII.    Nativity  by  Country  of  Birth  of  9,788  Wage-earners, 
Manhatian,  1905. 


Country  of  birth. 


The  Bermudas 

British  West  Indies 

Antiqua   

Bahama'lslands 

Barhadoes 

Jamaica. 

St.  Lroix 

St.  Christ  ipher 

St.  Thomas 

Tiinidad 

Not  specified 

Dar  ish  West  Indies 

C  uba 

West  Indus  (not  specified) 

Canada  

United  States    

Mi-cellanf*ous  ' 

Unknown  


No. 


I 

7 

36 

19 

46 

20 

8 

I 

428 


No. 


28 
566 


Per  cent 


Total 


0.3 
5.8 


62 

11 

8757 
36 
24 


9,788 


0.6 
0.1 
2.9 
0.2 

89.S 
0.4 
0.2 


100. 


came  from  the  British  West  Indies.  The  West  Indies  and 
the  Southern  States  probably  furnished  73.4  per  cent  or 
about  three- fourths  of  these  wage-earners  in  the  Negro 
population  of  New  York  City.  Table  XIV  (p.  60)  shows 
in  full  the  State  and  country  of  birth  of  the  365  wage- 
earners. 

Foreign  and  native  immigrants  predominate  in  the  Negro 
population  of  the  City.  With  such  a  stream  of  immigrants 
the  question  arises  about  their  marriage  and  family  rela- 
tionships. Are  they  largely  single  people,  or  are  there 
large  numbers  of  married,  widowed,  or  divorced  persons 
among  them  ?    The  discussion  next  centers  upon  this  point. 

*  The  miscellaneous  includes  the  following :  Australia  3,  England  7, 

East    Indies    i,    France    i,   Germany    i,    Hayti    i,    India  2,    Ireland  i, 

Mexico  2,  Monrovia,  Africa  i,  Porto  Rico  9,  Sandwich  Islands  i, 
Santo  Domingo  2,  South  America  4. 
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Table  XIV.—Nativity  by  State  or  Country  of  Birth  of  365  Wage 
Earners,  Manhattan,  1909. 


Country. 


^    P4    12; 


Bermuda } . .  . .  1  4 


British  West  Indies . 

Antigua 

Barbadoes 

Grenada 

Jamaica 

Nassau 

St.  Croix 

St.  Kitts I 

Trinidad !   i 

Island  Unknown  ...  I  2 


I.I 


5.7 


Country. 


i    g 


United  States  .... 

Georgia 

Maryland 

New  York 

North  Carolina.  ..j 

South  Carolina.  .  - 1 

Virginia !   108  29.6 

Other  States  1 j     46  12.6 

Miscellaneous  * j . . . . 

Unknown 1 . . . . 


22  6.0 
16  4.4 
40!  II.O 

35  j    9.6 

40    II.O 


307  84.2 


Total 


41 
29; 


I.I 

7-9 


365    100 


3.    MARITAL  CONDITION  OF  WAGE-EARNERS 

The  State  Census  of  1905  did  not  ask  about  the  marital 
condition,  but  only  stated  relationships  to  the  head  of  the 
family,  so  that  the  conjugal  condition  of  women  reported 
as  heads  of  families,  of  lodgers,  and  of  adult  sons  and 
daughters  or  other  relatives  in  the  family  could  not  be  as- 
certained. Therefore,  no  attempt  was  made  to  give  state- 
ments about  conjugal  condition  based  on  these  returns. 
However,  in  the  personal  canvass  of  326  individuals,  fif- 
teen years  of  age  and  over,  the  marital  condition  was  ob- 
tained. The  small  number  of  cases  included  in  Table  XV 
makes  the  figures  and  percentages  presented  valuable  for 
pointing  only  to  what  a  larger  body  of  data  would  prob- 
ably make  certain.  It  is  important,  therefore,  to  note  that 
113  out  of  159  males,  or  71.  i  per  cent,  and  106  out  of  167 
females,  or  63.5  per  cent,  were  single,  excluding  those  un- 

^  The  other  states  of  the  Union  are :  Alabama  2,  Arkansas  2,  Delaware  2,  Dis- 
trict of  Columbia  7,  Florida  7,  Illinois  i,  Kentucky  4,  Massachusetts  4,  Missouri  3, 
Ohio  2,  Pennsylvania  3,  Tennessee  2,  Texas  2,  Michigan  i,  New  Jersey  i,  Rhode 
Island  I,  Porto  Rico  2. 

'Miscellaneous:  St.  Martin  I,  Ontario  I,  British  Guiana  2. 
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known.  This  suggests  what  the  age  grouping  would  lead 
us  to  expect,  viz.,  that  the  Negro  group  in  New  York  City 
has  a  large  proportion  of  unmarried  persons.  Table  XV, 
which  follows,  indicates  this  conclusion: 

Table  XV.    Marital  Condition  of  326  Negro  Wage-earners,  Fifteen 
Years  of  Age  and  Over,  Manhattan,  1909. 


Marital  condition. 


Married.. .. 

Single 

Widowed  . . 
Divorced  . . . 
Unknown  . . 

Total 


Male. 


No. 

26 

"3 

9 

3 

8 

159 


Per 

cent 


16.3 
71.1 

5-7 
1.9 
5.0 


Female. 


100.     I 


No. 

30 

106 

27 


167 


Per 

cent 


17.9 
63.5 


I 
16.2  I 


2.4 


100. 


Total. 


No. 


Per 
cent 


56 
219 

36 

3     I 
12     I 

326 


17.2 

67.2 

1 1.0 

0.9 

3.7 

100. 


Now  that  the  marital  condition  of  the  individuals  has 
been  indicated,  we  may  profitably  inquire  into  the  composi- 
tion of  the  families. 

4.   FAMILIES  AND  LODGERS 

An  illuminating  sidelight  is  thrown  upon  the  general 
condition  of  wage-earners  by  a  study  of  the  sizes  of  fami- 
lies and  the  relation  of  lodgers  to  those  families.  The 
figures  used  are  those  of  the  State  Census  of  1905  only,  as 
the  number  of  complete  families  secured  in  the  personal 
canvass  was  too  small.  The  points  of  importance  are  the 
size  of  the  economic  family,  which  includes  lodgers  and  all 
others  living  under  one  head,  and  size  of  the  natural  family 
when  lodgers  are  excluded.     The  census  returns  of  1905 
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showed  relationship  of  each  dweller  in  the  household  to  the 
head  of  the  family.  It  was  thus  easy  to  separate  lodgers, 
except  in  some  cases  when  relatives  may  have  been  lodgers 
but  were  not  so  designated.  Taking  the  2,500  families  as 
a  whole,  with  9,788  individuals,  the  average  size  of  the 
family  was  three  and  nine-tenths  persons.  Of  these,  2,631 
individuals,  26.9  per  cent  were  lodgers,  and  7,157,  or  73.1 
per  cent,  were  natural  members.  But  these  aggregates  do 
not  portray  actual  conditions.  A  true  picture  may  be  ob- 
tained from  a  more  detailed  study  of  the  figures  which  show 
that  119,  or  4.8  per  cent,  of  the  economic  families  (which 
includes  all  persons  living  under  one  head)  consisted  of  an 
individual  living  alone;  576,  23  per  cent,  of  two  persons; 
531,  21.2  per  cent,  of  the  families  had  three  members,  while 
478,  19. 1  per  cent,  were  composed  of  four  members.  Above 
four,  the  percentages  of  families  rapidly  declined;  13.4 
per  cent  of  economic  families  had  five  members;  8.3  per 
cent,  six  members;  5  per  cent,  seven  members,  down  to 
2.2  per  cent,  eight  members;  1.4  per  cent,  nine  members, 
and  1.6  per  cent,  ten  or  more  members.  But  the  composi- 
tion of  these  economic  families  is  even  more  striking.  To 
illustrate,  of  a  total  of  576  economic  families  with  two 
members,  488  had  no  lodgers,  and  this  was  36.1  per  cent  of 
all  the  families  without  lodgers;  out  of  531  families  of 
three  members  each,  173  had  one  lodger,  or  37.7  per  cent 
of  all  families  having  one  lodger,  and  67  families  had  two 
lodgers  each,  or  20.6  per  cent  of  all  the  families  having 
two  lodgers.  Further,  478  families  of  four  members  each 
contained  133  families  with  two  lodgers,  40.9  per  cent  of 
all  families  having  two  lodgers,  and  48  families  had  three 
lodgers,  27  per  cent  of  all  families  having  three  lodgers, 
while  only  84  families  had  one  lodger,  and  213  families, 
less  than  one-half,  44.6  per  cent  of  all  families  of  four 
members  each,  had  no  lodgers.     Taking  the  entire  2,500 
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families,  only  1,353  families,  or  54.1  per  cent,  had  no 
lodgers;  459,  or  18.4  per  cent  of  the  total  families,  had 
one  lodger  only;  325  families,  or  13  per  cent  of  the  total, 
had  two  lodgers  only,  while  320  families,  or  12.8  per  cent 
of  the  total,  had  from  3  to  5  lodgers.  This  left  45,  or  1.7 
per  cent,  with  6  to  9  lodgers.  In  a  phrase,  the  increase  in 
the  size  of  the  family  means,  as  a  rule,  an  increase  in  the 
number  of  lodgers,  and  the  relative  proportion  of  natural 
members  probably  decreases  as  the  size  of  the  family  in- 
creases, the  proportion  of  lodgers  increasing  with  the  size 
of  the  economic  family. 

Now  this  showing  is  not  the  effect  of  lodging-houses  run 
as  business  enterprises,  except  probably  in  the  families  ten 
members  or  more,  which  constitute  only  1.6  per  cent  of  the 
total  2,500  families.  This  condition  is  most  probably  due 
in  part  to  the  fact — which  both  Census  returns  and  personal 
observation  indicated  but  could  not  fully  determine — that 
many  of  the  lodgers  consisted  of  married  couples,  some- 
times with  one  or  two  children,  and  of  parts  of  broken 
families.  Furthermore,  the  high  rents  ^  which  Negroes 
have  to  pay,  the  limited  area  in  which  the  opposition  of 
whites  allows  them  to  live,  together  with  the  small  income 
power  due  to  the  occupational  field  being  largely  restricted 
to  domestic  and  personal  service,  play  a  large  part  in  forc- 
ing families  and  parts  of  families  to  live  thus  crowded 
together.  This  last  point  about  income  will  be  referred  to 
again  in  Chapter  IV  on  Occupations  and  in  Chapter  V  on 
Wages.  It  is  a  cause  for  serious  concern  that  only  54.1 
per  cent  of  the  families  had  no  lodgers,  and  this  percentage 

1  Real  estate  agents,  who  have  handled  properties  during  the  change 
from  white  to  Negro  tenants,  testified  that  Negro  families  upon 
moving  in  pay  from  $2.00  to  $5.00  more  per  apartment.  Others  cor- 
roborated their  statements.  Vide  also,  Chapin,  Standard  of  Living 
in  New  York  City,  pp.  76-77. 
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here  will  probably  hold  for  the  entire  Negro  population  of 
the  City.  If  we  exclude  the  119  individuals  living  alone, 
the  families  having  no  lodgers  fall  to  51.8  per  cent. 

This  last  phase  of  the  lodger  condition  is  emphasized  if 
presented  in  another  way  which  shows  the  number  of  fami- 
lies having  a  specified  number  of  members,  exclusive  of 
lodgers.  For  the  same  2,500  families,  it  brings  out  from 
another  point  of  view  the  relation  of  the  family  to  the  lod- 
gers. There  is  presented  both  the  number  and  percent  of 
families  that  had  a  specified  number  of  lodgers,  and  also,  the 
number  and  percent  of  families  that  had  a  specified  number 
of  members  exclusive  of  lodgers.  For  example,  178  fami- 
lies had  three  lodgers  each,  which  was  7.1  per  cent  of  the 
total  2,500  families.  And  of  these  48  families  had  only 
one  other  member;  57  had  two  other  members;  36  had 
three  other ;  23  four  other ;  9  five  other ;  3  six  other,  and  i 
seven  other.  Out  of  1,353  families  that  did  not  accommo- 
date lodgers,  898  families,  67.8  per  cent,  had  three  mem- 
bers or  less.  Of  1,147  families  that  did  accommodate  lod- 
gers, 606,  52.8  per  cent,  had  more  lodgers  than  natural 
members.  And  if  we  take  the  totals,  392,  15.7  per  cent,  of 
the  families  had  besides  lodgers  only  one  natural  member; 
909,  36.4  per  cent,  of  the  families  had  in  addition  to  lod- 
gers two  members  only,  and  508,  20.3  per  cent,  had  besides 
lodgers  three  members  only;  329  families,  13.2  per  cent  of 
the  total,  had  four  natural  members;  325,  12.9  per  cent, 
had  five  to  seven  natural  members,  and  38,  1.5  per  cent,  had 
eight  or  more  natural  members.  This  makes  it  clear  that 
1,809  of  the  2,500  families  had  three  natural  members  or 
less,  if  lodgers  are  not  counted.  To  take  a  statement  in  a 
percentage  that  probably  will  be  applicable  to  the  whole 
City,  one  may  say  that,  even  including  relatives  who  may 
have  been  lodgers,  72.6  per  cent  of  Negro  families  had 
three  members  or  less,  if  the  lodgers  are  excluded — a  fact 
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of  almost  startling  social  significance.  All  this  is  a  cause 
for  serious  concern,  and  any  constructive  steps  for  social 
betterment  should  give  attention  to  the  causes  and  remedies 
for  this  condition  as  one  of  the  first  and  most  urgent  prob- 
lems. :t.f 
To  sum  up  the  general  condition  of  wage-earners:  The 
Negro  population  has  increased  decade  by  decade,  except 
from  1840  to  1850  and  from  1850  to  i860,  preceding  and 
during  the  Abolition  and  Civil  War  crisis.  It  is  made  up 
of  young  persons  and  adults  in  the  vigorous  working 
period,  and  has  a  small  number  of  children  under  fifteen 
years  of  age.  The  population  is  recruited  largely  by  im- 
migrants from  the  South  and  the  West  Indies,  who 
do  not  survive  or  remain  in  the  City  to  a  very  old  age. 
Among  the  wage-earners  probably  single  people  predomi- 
nate. Largely  because  of  high  rents  and  low  incomes,  lod- 
gers made  up  of  married  couples,  parts  of  broken  fami- 
lies and  of  individuals  seriously  interfere  with  normal 
family  life.  The  families  are  usually  very  small  in  size, 
from  two  to  four  persons,  and  an  increase  in  the  size  of  the 
family  generally  means  an  increase  in  the  number  of 
lodgers. 


CHAPTER  IV 

Occupations  of  Wage-earners 

i.  an  historical  view  of  occupations 

In  the  New  Amsterdam  Colony  as  early  as  1628,  slaves 
were  sought  as  a  source  of  labor.  These  slaves  were  em- 
ployed mainly  in  farm  labor.  In  that  year  the  Dutch  West 
India  Company  agreed  to  furnish  slaves  to  the  colonists 
and  the  Company's  largest  farm  was  "  cultivated  by  the 
blacks."  ^  Individuals  were  at  liberty  to  import  slaves  for 
the  same  purpose.^  Both  slaves  and  freedmen  were  used  as 
stevedores  and  deckhands  for  the  Company's  vessels.  The 
slaves  were  also  used  in  building  and  repairing  the  public 
highways  and  in  the  repairing  of  Fort  Amsterdam.^  In 
1680,  mention  is  made  of  Negroes  being  used  in  house- 
building.* About  the  same  time  Negro  slaves  were  carrying 
hod  for  wages,  and  in  1699  it  was  said  that  about  the  only 
servants  (probably  meaning  domestic  servants)  in  the 
Province  of  New  York  were  Negroes.  Freed  Negroes 
were  indentured  or  hired  for  similar  service.® 

Negroes  were  mustered  into  the  Colonial  army  as  early 
as  1698,  and  in  the  battle  of  Lake  George  in  1755,  the 
"  blacks  behaved  better  than  the  whites."  " 

*  Williams,  History  of  the  Negro  Race  in  America,  vol.  i,  p.  i35- 
2  Colonial  Doc,  i,  364. 

'  Laws  of  New  York,  1691-1773,  pp.  83,  156;  Doc.  relating  to  Colonial 
History  of  New  York,  vol.  i,  499 ;  ii,  474- 

*  Doc.  relating  to  Colonial  History  of  New  York,  iii,  307. 

^  Ibid.,  ix,  875;  iv,  511 ;  Burghermen  and  Freemen,  collection  of  New 
York  Historical  Society,  1885,  p.  569. 

^  Ibid.,  S77  (London  Doc.  xi)  ;  ibid.,  vi,  1005  (London  Doc.  xxxii.) 
"  LeUer  from  a  gunner  to  his  cousin." 
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Under  the  Dutch  government  enfranchised  and  slave 
Negroes  were  allowed  to  acquire  and  hold  land.  Some 
took  advantage  of  this  privilege.  But  with  English  pos- 
session of  the  colony  it  was  expressly  prohibited.^  Some 
few  Negroes  were  seamen  as  shown  by  the  records  of  the 
so-called  Negro  plot  of  1741,  and  one  Negro  doctor,  Harry 
by  name,  was  among  those  executed  during  the  time  of 
that  insane  public  excitement.^ 

From  about  1835  until  1841  a  weekly  newspaper,  The 
Colored  American,  owned  and  published  by  Charles  B. 
Ray,  Philip  A.  Bell  and  others,  was  published  in  New  York. 
It  had  an  extensive  circulation  from  Boston  to  Cincinnati. 
From  this  source  a  number  of  employments  and  business 
enterprises  of  Negroes  in  the  New  York  of  that  period 
were  ascertained.  The  occupations  included  three  car- 
penters and  joiners,  five  boot  and  shoe-makers,  five  tailors, 
two  music  teachers,  four  teachers  of  private  and  evening 
schools,  one  newspaper  agent,  one  engraver,  one  watch  and 
clock-maker,  one  sign-painter,  two  dress  and  cloak  mak- 
ers.* 

In  this  period  between  1830  and  i860,  there  were  many 
engaged  in  domestic  and  personal  service.  Most  of  the 
smaller  hotels  of  the  times  had  colored  waiters.  The 
Metropolitan  had  about  60  or  70;  other  hostelries  like  the 
Stuyvesant  House,  the  Earls,  the  Clifford,  and  a  number  of 
restaurants  employed  colored  waiters.  Some  cooks  and 
barbers,  who  also  applied  leeches,  treated  corns,  and  did 
other  minor  surgical  services,  were  among  this  class  of 
wage-earners. 

Three  dentists,  P.  H.  White,  John  Burdell,  and  Joshua 
Bishop,  two  physicians,  James  McCune  Smith  and  W.  M. 

*  Williams,  op.  cit.,  pp.  137,  142. 

'  Plorsmanden,  History  of  the  Negro  Plot,  passim. 

8  For  business  enterprises,  see  chap,  v,  pp.  96-7. 
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Lively,  and  three  ministers,  H.  W.  Garnet,  Chas.  B.  Ray, 
and  Peter  Williams,  were  prominent  persons  of  the  period. 

But  these  facts  should  not  give  the  impression  of  un- 
alloyed opportunity  in  the  trades  and  professions,  for  the 
columns  of  this  same  Negro  newspaper  were  filled  with 
articles,  editorials  and  appeals  which  indicate  the  difficul- 
ties in  that  direction.  This  is  further  borne  out  by  the  tes- 
timony of  Charles  S.  Andrews,  the  white  principal  of  the 
Manumission  Society  School  for  Negroes.  He  said  his 
graduates  left  with  every  avenue  closed  against  them  and 
spoke  of  difficulties  those  who  had  trades  encountered, 
many  being  forced  to  become  waiters,  barbers,  servants, 
and  laborers.^  That  domestic  and  personal  service  fur- 
nished employment  for  a  large  number  of  Negroes  is  fur- 
ther shown  by  the  organization  of  the  United  Public 
Waiters'  Mutual  Beneficial  Association.  This  effort  was 
first  started  by  twelve  Negro  caterers  as  a  corporation  to 
control  and  keep  up  the  quality  of  service  both  by  looking 
after  the  efficiency  of  the  many  waiters  they  employed  and 
by  preventing  "  irresponsible  men  attempting  to  cater  at 
weddings,  balls,  parties,  and  some  hotels  on  special  occa- 
sions." Originally  their  constitution,  framed  in  1869, 
stated  the  objects  of  the  organization  to  be  "  to  consolidate 
the  business  interests  of  its  members;  to  encourage  and 
promote  industrial  pursuits  followed  by  them;  to  give  pre- 
ference in  patronage  to  its  members."  ^ 

Five  of  the  original  corporators,  among  whom  were 
George  Morris,  George  E.  Green,  and  Charles  W.  Hope- 
well, owned  imported  silver,  china,  and  other  caterers' 
"service"  ranging  in  valuation  from  about  $1,000  to 
$4,000,  and  all  of  them  had  ability  to  manage  large  ban- 
quets and  other  social  functions,  supplying  waiters,  cooks, 
etc.     First  smaller  caterers,  then  waiters,  were  taken  into 

^  Quoted  in  Ovington,  Half  a  Man,  pp.  27-28. 

^Constitution  and  By-Laws  of  the  United  Public   Waiter.^'  Mutual 
Beneficial  Association. 
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the  organization  until  the  membership  increased  to  more 
than  a  hundred.  And  in  1872  they  added  the  mutual  benefit 
features,  "  to  insure  both  medical  and  brotherly  aid  when 
sick  and  to  assist  respectably  interring  its  deceased  mem- 
bers." One  of  the  caterers  of  the  early  corporation,  W.  E. 
Gross,  is  yet  in  the  business  at  the  Bowery  Savings  Bank 
and  still  serves  for  special  occasions,  now  mainly  among 
Colored  people.  The  organization  as  a  benefit  association 
continued  with  varying  fortunes  down  to  1905,  when  it 
was  dissolved  by  its  remaining  33  members.  ^ 

That  there  were  many  other  waiters  and  servants  of  the 
time  is  certain.  A  head-waiter  of  that  day  estimated  the 
number  of  colored  hotel  and  restaurant  waiters  at  between 
4(X)  and  500  in  1870. 

2.  OCCUPATIONS  IN  189O  AND  I9OO 

By  the  time  of  the  Federal  censuses  of  1890  and  1900 
the  Negro  population  in  New  York  had  grown  to  consid- 
erable proportions,  and  for  this  increased  population  we  are 
fortunate  in  having  full  occupational  returns.  Although 
these  figures  included  all  persons  ten  years  of  age  and  over, 
those  under  fourteen  years  probably  formed  a  negligible 
part  of  the  totals  because  the  Child  Labor  Laws  of  the 
State  of  New  York  prohibited  the  employment  of  children 
under  fourteen  years  of  age. 

It  appears,  as  was  expected,  that  the  large  majority  of 
Negro  wage-earners  were  engaged  in  domestic  and  per- 
sonal service.  But  it  is  significant  that  in  1890  there  were 
among  the  male  population  236  bookkeepers,  accountants, 
etc.,  476  draymen,  hackmen,  and  teamsters,  and  427  were 
engaged  in  manufacturing  and  mechanical  pursuits. 
Among  the  females,  there  were  418  dressmakers,  103  seam- 
stresses, and  67  nurses  and  midwives. 

The  figures  for  1900  show  a  large  percentage  of  increase 
in  domestic  and  personal  service.  In  occupations  classed 
under  trade  and  transportation,  Negro  wage-earners  in- 
creased 450.3  per  cent  compared  with  an  increase  of  177.2 
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per  cent  among  native  whites.  Nor  is  this  increase  due  en- 
tirely to  semi-personal  service  occupations  for  the  class  of 
clerks,  bookkeepers,  etc.,  had  increased  from  236  in  1890 
to  456  in  1900;  draymen,  hackmen,  and  teamsters  num- 
bered 1,439  in  1900  as  compared  with  476  in  1890,  an  in- 
crease of  202.3  per  cent.  In  manufacturing  and  mechanical 
pursuits  the  percentage  of  increase  during  the  ten  years, 
1890  to  1900,  was  140.3  per  cent,  larger  than  that  of  the 
native  whites,  137.3  P^r  cent.  Only  one  occupation  in  this 
class  had  a  smaller  increase  of  Negro  workers  than  75  per 
cent.  Machinists  increased  from  7  to  47;  brick  and  stone 
masons  from  20  to  94,  or  370  per  cent ;  stationary  engineers 
and  firemen  from  61  to  227,  or  271.  i  per  cent.  Other  com- 
parisons indicate  clearly  a  similarly  favorable  advance  in 
many  occupations  other  than  domestic  and  personal  ser- 
vice. Large  allowances,  of  course,  must  be  made  for  the 
errors  in  gathering  the  figures  of  the  two  censuses;  yet 
this  does  not  account  for  all  of  the  decided  increases  shown. 
It  must  be  accounted  for  on  the  ground  that  slowly  the 
walls  of  inefficiency  on  one  side  and  of  prejudice  on  the 
other  which  have  confined  Negroes  to  the  more  menial  and 
lower-paid  employments  are  being  broken  down.  This 
progress  has  come  in  the  face  of  the  fact  that  the  more 
ambitious  and  efficient  individual  is  "  tied  to  his  group."  ^ 

In  1890  and  1900  a  large  number  of  occupations  could 
not  be  included  in  the  table  because  the  figures  for  1890 
were  not  available.  The  comparison  of  the  two  censuses 
shows  clearly  that  there  is  for  Negro  wage-earners  a  prob- 
able enlargement  of  the  scope  of  occupations  outside  of 
domestic  and  personal  service. 

Table  XVI  below  gives  in  detail  the  number  and  percent 
of  increase  of  the  native  white  and  Negro  wage-earners, 
ten  years  of  age  and  over,  engaged  in  selected  occupations 
in  New  York  City  in  1890  and  1900: 

*  Ovingtcn,  op.  cit.,  pp.  93-95- 
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Table  XVI.    Nativk  White  and  Negro  Wage-earners,  Ten  Years  of  Age 

AND  Over,  Engaged  in  Selected  Occupations,  New  York  City, 

1890  AND  1900." 


Male. 


Native  white. 


Negro. 


Occupation. 


Domestic  and  personal  service . .  \ 

barbers  and  hairdressers   .... 

Bartenders 

Jani'ors  and  sextons 

Laborers  (not  classified)  .... 

'  Servants  and  waitTS    

Trade  and  transportati  'n 

Boatmen  and  sailors 

•Bookkeepers  and  accountants 

Clerks  anl  copyists 1 


Draymen,  hackmen,  teamsters, 

etc 

'Hostlers 

*  Messengers,  errand  and  office 

boys 

Packers  and  shippers 

Porters  and  helpers  (in  stores) 

Salesmen 

Steam  railroad  employees.... 
Manufacturing  and   mechanical 

pursuits 

Blacksmiths 

Masons  (brick  and  stone)  . .. 
Painteis,  glaziers  and  varniahers. 

Plasterers  

Plumbers,  gas  and  steam  fitters 

Carpenters  and  joiners 

Tobacco    and    cigar    factory 

operatives 

Tailors 

Upholsterers   ! 

Engineers  and   firemen  (not  | 

locomotive) 

Machinists ' 


2,908, 
840 


7.7", 

8,398' 
3.321: 


2,622 
2,368 


Total Iii6,224 


1900. 

Per  cent 
increase. 

1890^ 

1900. 

(2J 

42,621 

152.4 

4,975 

27.956 

461.9 

1,936 

60.9 

III 

215 

.... 

5.776 

128.3 

29 

84 

— 

2,037.    186.2    336 

800 

1 1 8.6 

26,669  203.1  882 

3.7«9 

352.4 

6,473'   69.4  3.647 

6,280 

72.2 

170.350,  146.3  1,520 

5.338 

450-3 

3,675   258.9   106 

145 

36.8 

i6,s26  236 

33 

.... 

423 
1,439 

31,695!  145.5 

476 

202.3 

1.659  

100 

633 



10,578 

355 

■  2,026 

•117.4 

559 

23 

347-4 

[  4.157 

[2,143 

29,889' '  255.9 

15 

94 

526.7 

7,224 

121. 1 

28 

70 

150.0 

7'.6i3 

137-3 

4.7 

1,026 

140.3 

2,490 

1 13.0 

9 

29 

.... 

5.032 

1 20. 1 

20 

94 

37°-o 

12,947 

123.0 

99 

177 

78.8 

1,592 

127.1 

10 

51 

410.0 

12,355 

136.4 

II 

31 

.... 

11,471 

143-4 

33 

94 

184.8 

2,182 

12.0 

146 

189 

294 

4,545!  106.6 

20 

69 

245.0 

1,447   68.2 

II 

18 

63.3 

8,129,  210.0   61 

227 

272.1 

9,423  297.9 

7 

47 

.... 

284,584   144.8 

6.922 

34,321 

395.8 
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Table  X\\.— Concluded. 


Female. 


Occupation. 


Musicians  and  teachers  of  music. 
Housekeepers  and  stewardesses. 

Laundresses 

Nurses  and  mid  wives 

*  Servants  and  waitresses 

Clerks  and  copyists 

Bookkeepers  and  accountants  . . 
Stenographers  and  typewriters.. 

Saleswomen 

Dressmakers    

Seamstresses   


Total 


Native  white. 


1890. 


950 

797 

1,416 

1,220 

11,140 

2,505 
1,492 

1.356 

7,476 

13,106 

4,206 


1900. 


2,581 
2,421 
4,329 
4,416 
22,616 
7.81 1 
6,998 
9,518 

18,315 
22,137 

7,855 


Negro. 


1890, 


171.7  24 

203.8  83 
205.71  1,526 
262.0  67 
1030:  3,754 
419.OJ 
360.0 
601.9 


[44.7 
68.9 
86.7 


J  45,664    108,997!     138.5 


5 
2 

3 

4 

418 

103 


5.989 


1900. 


73 
226 

3.224 

290 

10,297 

22 

10 

14 

13 

813 

249 


15.231 


204.2 
172.3 
III.3 

332.8 
174.3 


94.5 
141.7 


[54.3 


OCCUPATIONS  IN    I905 

In  the  2,500  families,  composed  of  9,788  persons,  1,859 
were  excluded  because  of  their  being  under  fifteen  years  of 
age  and  82  were  excluded  because,  although  members  of 
wage-earning  families,  they  themselves  were  either  in  a 
professional  occupation,  or  were  engaged  in  a  business 

NOTES   FOR  TABLE   XVI. 

*  Eleventh  Census,  Part  it,  Population^  p.  704.  Occupations  for  Negroes  in 
1890  are  approximately  accurate  as  Chinese,  etc,  made  up  less  than  10  per  cent, 
of  the  total  Colored  population.  Twelfth  Census,  Special  Rep.^  Table  43,  Occupa- 
tions^  pp.  634-640. 

2 In  1890  occupation  marked  only  "servants." 

*  Includes  livery- stable  keepers  in  1890. 

*  Messengers,  packers,  and  porters,  etc.,  classed  together  in  1890. 

*  1900,  "servants  and  waitresses;"  1890,  "servants." 
•Includes  clerks,  etc.,  in  1890. 
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enterprise  on  their  own  account.  This  left  7,847  individ- 
ual wage-earners,  3,802  of  whom  were  male  and  4,045 
were  female.  Both  the  male  and  the  female  wage-earners 
show  a  very  large  percentage  employed  in  domestic  and 
personal  service,  40.2  per  cent  male  and  89.3  per  cent 
female,  a  large  percentage  of  whom  doubtless  were  married 
women  and  widows  with  children.^  But  it  is  to  be  noted 
as  important  that  among  the  males,  20.6  per  cent  were  en- 
gaged in  some  occupation  classified  under  Trade  and  9.4 
per  cent  under  Transportation.  While  some  of  these  occu- 
pations may  differ  little  in  character  from  domestic  and 
personal  service,  yet  the  occupations  that  are  entirely  re- 
moved from  that  classification  are  sufficient  in  number  to 
show,  as  did  the  figures  for  1890  and  1900,  the  possibility 
of  Negroes  in  considerable  numbers  securing  a  scope  of 
employment  which  includes  other  occupations  than  those  of 
domestic  and  personal  service. 

The  State  Census  figures  are  more  detailed  than  those 
of  the  Federal  Census.  For  example,  under  domestic  and 
personal  service,  the  Federal  Census  has  grouped  together 
male  waiters  and  servants,  while  the  State  Census  figures 
have  been  tabulated  separately.  It  is  also  probable  that  the 
classification  in  1890  and  1900  included  wage-earners  who 
were  classified  differently  in  1905  and  vice  versa.  And  in 
1905  professional  occupations  as  well  as  all  persons  doing 
business  on  their  own  account  were  excluded.  Differences 
in  the  figures  may,  therefore,  be  allowed. 

Table  XVII,  which  follows,  shows  the  latest  figures 
available  on  the  scope  of  employment  of  Negro  wage- 
earners  : 

1  Cf.  Ovington,  op.  cit.,  pp.  56-57,  144-145. 
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Table  XVII.    Occupations  of  Negro  Wage- earners,  Fifteen  Years  of  Age 
AND  Over,  Manhattan,  1905.^ 


Occupation. 


Public  service   

Sailors   and  mariners   ( U.  S.) 

Federal  employees  custom  house,  immigration,  etc.) 

Post  office  (clerks) 

Post  office  (carriers) 

Street  cleaning  department 

Miscellaneous 


Domestic  and  personal  service  . . . . , 

Barbers 

Bartenders 

Bellmen  and  doormen 

Bootblacks 

Butlers 

Chauffeurs 

Cleaners  (house,  etc.)    

Coachmen 

Cooks 

Cooks  (dining  car) 

Chimneysweeps 

Domestic  servants  (not  specified) 

Elevatormen . 

Ilallmen  (hotel,  etc.) 

Hotel  managers 

Housemen 

Janitors  and  caretakers 

Stewards 

Valets  . .    . . . 

"Waiters 

Miscellaneous 


Totals. 


55 
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Manufacturers  and  mechanical  pursuits I  300 

Asphalt  layers ;  

Blacksmiths ;  

Carpenters   ;  .... 

Confectioners j  .... 

Drill  runners 


No. 


3 
6 

13 
9 

23 
I 


27 

24 

154  i 

2  i 

9  ! 

15  I 

68  i 

no  ! 

l\ 

12  I 

365 

90  I 

3  ! 
29  j 
83 
38  i 
18 

425  I 
5  i 


Per  cent 


1.4 


40.2 


4.0 


1.8 
2.9 


9.6 
2.4 


2.2 


7-9 


*  In  classifying  these  occupations,  some  departure  has  been  made  from  the 
Federal  Census  arrangement.  Those  engaged  in  Public  Service  have  been  sep- 
arated from  Domestic  and  Personal  Service,  while  Trade  and  Transportation  are 
tabulated  separately;  a  few  occupations  have  been  put  in  an  unclassified  list, 
while  one  or  two  occupations  are  included  that  might  possibly  be  regarded  as 
professional.  This  rearrangement,  however,  does  not  prevent  comparison  with 
previous  Federal  Census  classification,  and  it  is  hoped  that  it  is  in  line  with  sub- 
sequent classifications. 
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Table  XWl.—Coniinued 

MALE 


Occupation. 


Manufacturers  and  mechanical  ^wxsniis— Continued. 

Eleciricians 

Engineers  (not  locomotive) 

Eiremen  (not  locomotive) 

Eactory  employees  ^not  specified) 

IloHcarriers 

Harness  and  saddlemakers • 

Cigarmakers 

K  alsominers 

Machinists 

Mechanics  (au'omobile,  bicycle,  etc.) 

Masons  (st'  'ne) 

M asons  (brick ) 

Masons  '^not  specified) 

Painters  and  decorators 

Plasterers  

Plumbers,  steam  and  gas  filters 

Printers  and  compositors 

Shoemakers  and  repairers 

Tailors 

Miscellaneous 


Trade  

Agents  { real  estate  i 

Bookkeep-rs  . . 

Clerks  (uffice,  banks,  etc.) 

Shipping  clerks 

Clerks  and  salesmen  (in  stores,  etc.)  . .. 

Laundry  employees 

Messengers,  errand  boys  and  office  boys 

Watchmen 

Porters  (stores,  etc.) 

Stenographers 

Miscellaneous 


78: 


Transportation 

Boatmen  and  seamen 

Expressmen,  truckmen  and  drivers. 

Hostlers  and  stablemen 

Longshoremen 

Porters  (railway)    

Porters  (street  railway) 

Steamship  company  (not  specified) 

Street  railway  (not  specified) 

Telephone  operators 

Car  cleaner 


359 


778 


Unclassified 

Gardeners 

Laborers  (not  specified) 

Musicians  and  musical  performers j      .... 

Foremen  (not  specified)    I      .... 

Theatrical  (not  specified) 1      

Unknown ;      .... 

Total  for  all  occupations 3,802 


4i 

19 
6 

9 
2 

'I 


Per  cent 


12 

.... 

9 



2 

.... 

8  1 



S  1 

.... 

26 

.... 

7  i 



5  ' 

.... 

*4  1 

.... 

6  ! 

.... 

20  ' 

.... 

22 

.... 

, . 

20.6 

4 

.... 

3 

II 

.... 

9 

.... 

63 

1.7 

13 

.... 

60 

1.6 

10 

• . . . 

587 

15.4 

4 

.... 

19 

.... 

9.4 

17 



119 

31 

47 

1.2 

IS 

2.0 

83 

2.2 

7 

.... 

4 

.... 

3 

3 

.... 

I 

.... 

, , 

20.5 

3 

616 

i   16.2 

55 

M 

4 

.... 

6 

.... 

94 
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Table  ^Wll.— Concluded 

FEMALE 


Occupation. 


Domestic  and  personal  service 

Chambermaids 

Cooks  

Day  workers  out 

Domestic  servants  (not  specified) . . . . 

Hairdressers 

Manicurists  and  masseurs . 

Housekeepers  

Housewives 

General  housework  (  wages)   

General  housework  (not  specified)  . . . 

Janitress  and  caretakers 

Laundresst^s 

Ladies'  maids 

Maids  (not  specified) 

Nurses    

Waitresses 

Miscellaneous 

Trade  

Bookkeepers 

Clerks  and  saleswomen 

Stenographers  and  typewriters 

M  iscellaneous 

Manufacturing  and  mechanical  pursuits 

Dressmakers 

Garment  workers 

Milliners 

Seamstresses 

Tailors'  assistants 

Miscellaneous 

Unclassified 

Telephone  operators 

Unknown « 

Total  for  all  occupations 


Totals. 

No. 

3456 

, . 

22 

149 

19 

88 

... 

6 

1 

18 

60 

51 

720 

1,572 

28 

543 

23 

80 

21 

47 

.... 

4 

25 

.. 

.... 

2 

.... 

6 

.... 

8 

9 

564 

.. 

164 

18 

5 

16 

... 

3 

6 

,76 

.... 

I 

.... 

•75 

4 

.045 

89.3 

2-3 

18.6 

14.0 

2.1 

0.6 


5-5 
4.2 

•5 


4.6 


Before  leaving  the  subject  of  the  restricted  scope  of  oc- 
cupations among  Negroes,  something  should  be  said  of  the 
far-reaching  effects  this  restriction  has  upon  the  life  of 
the  wage-earners.    Negroes  are  crowded  into  these  poorer- 
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paid  occupations  because  many  of  them  are  inefficient  and 
because  of  the  color  prejudice  on  the  part  of  white  work- 
men and  employers/  Both  of  these  influences  are  severe 
handicaps  in  the  face  of  the  competition  in  this  advanced 
industrial  community. 

Restricted  thus  to  a  few  occupations,  there  is  a  larger 
number  of  competitors  within  a  limited  field  with  a  conse- 
quent tendency  to  lower  an  already  low  wage  scale.  In  this 
way  the  limitations  of  occupational  mobility  react  upon  in- 
come, producing  a  low  standard  of  living,  the  lodger  evil, 
and  social  consequences  pointed  out  below    (pp.   80,  89, 

144  ff). 

To  sum  up  the  occupational  condition  of  Negro  wage- 
earners:  The  large  majority  of  Negroes  are  employed  to- 
day in  occupations  of  domestic  and  personal  service.  This 
is  partly  the  result  of  the  historical  conditions  of  servitude, 
of  a  prejudice  on  the  part  of  white  workmen  and  employ- 
ers, which  restricts  them  to  this  lower  field,  and  of  the  in- 
efficiency of  Negro  wage-earners  for  competition  in  occu- 
pations requiring  a  higher  order  of  training  and  skill.  The 
steady  increase  in  1890,  1900  and  1905  of  numbers  em- 
ployed in  occupations  other  than  personal  and  domestic  ser- 
vice is  prophetic  of  a  probable  widening  scope  of  the  field 
of  employment  open  to  them. 

*  In  a  canvass  of  business  establishments  12  manufacturers,  i  archi- 
tect, 3  plumbers  and  steam-fitters,  2  printing  firms,  10  contractors 
and  builders  and  3  miscellaneous — Z7  total — 12  were  decidedly  against 
employing  Negroes,  9  giving  as  a  reason  the  objections  of  their 
white  workmen ;  13  were  non-committal,  and  12,  10  of  whom  were 
builders  and  contractors,  offered  or  gave  employment  to  Negroes 
above  the  average  competency;  cf.  Ovington,  op.  cit.,  pp.  91-98. 


CHAPTER  V 
Wages  and  Efficiency  of  Wage-earners 

The  question  of  wages  and  working  efficiency  are  so 
closely  related  that  they  can  be  better  treated  together  than 
separately.  The  material  for  this  part  of  the  monograph 
has  been  gathered  from  three  sources,  namely:  a  personal 
canvass,  the  records  of  employment  agencies  for  personal 
and  domestic  help,  and  the  statement  of  union  rates  pub- 
lished by  the  New  York  Bureau  of  Labor  Statistics.  It  has 
not  been  possible  to  calculate  the  time  loss  by  the  worker, 
and  therefore  any  estimate  of  annual  income  based  upon 
the  figures  given  must  be  made  on  the  assumption  of  a  full 
year  of  work.  This,  of  course,  is  not  the  actual  case,  es- 
pecially with  many  wage-earners  in  domestic  and  per- 
sonal service. 

I.    WAGES  IN  DOMESTIC  AND  PERSONAL  SERVICE 

The  Employment  Agencies'  Law  of  New  York  City  re- 
quires that  each  agency  keep  a  careful  and  accurate  record 
of  the  wages  of  those  for  whom  they  secure  situations,  as 
well  as  written  references  from  former  employers  of  each 
applicant.  Since  inspectors  from  the  Bureau  of  Licenses 
have  access  to  these  records  at  any  time,  they  are  probably 
carefully  kept.  The  material  on  wages  which  has  been 
taken  largely  from  these  sources  has  been  arranged  to  show 
the  number  of  individuals  who  receive  a  specified  wage,  be- 
ginning at  less  than  $4.00  and  running  by  $1.00  groups  up 
to  $9.00  and  over.  There  follows  (p.  80)  a  table  covering 
682  males  in  twenty- four  occupations  and  2,138  females  in 
78  [514 
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twenty-five  occupations  from  1906  to  1909.  It  will  be 
noted  that  in  some  cases  two  occupations  are  given  under 
one  heading  such  as  elevator  and  switchboard,  or  cook  and 
laundress.  In  these  cases,  the  individual  is  paid  the  same 
for  the  two  branches  of  work;  so  far  as  the  wage  is  con- 
cerned it  is  one  occupation.  It  is  significant  that  out  of  a 
total  of  682  males,  513,  or  75.2  per  cent,  received  wages 
under  $6.00  per  week  and  that  141,  or  20.7  per  cent,  re- 
ceived between  $6.00  and  $8.99  per  week,  while  only  4.1 
per  cent  received  $9.00  or  more  per  week.  With  the 
females,  the  showing  is  even  more  unfavorable.  Out  of  a 
total  of  2,138  females,  1,971,  or  92.2  per  cent,  received  less 
than  $6.00  per  week,  and  of  these  1,137,  or  53.2  per  cent, 
received  less  than  $5.00  per  week.  Of  those  receiving  $6.00 
or  more  per  week,  only  8  out  of  2,138,  or  .04  per  cent,  re- 
ceived as  much  as  $9.00  or  more  per  week. 

Of  course,  many  of  these  wage-earners  are  furnished 
their  meals  in  addition  to  wages;  some  have  meals  and 
room.  In  some  cases  question  may  arise  about  the  effect  of 
lodgings  furnished  by  the  employer  upon  the  wages  paid 
his  domestic  help,  but  both  from  the  testimony  of  the  em- 
ployment agent  and  from  statements  made  in  the  records, 
it  does  not  appear  that  wages  are  different  whether  the  ser- 
vants "  sleep  in  "  or  "  sleep  out."  There  are  no  data  to 
show  whether  or  not  consideration  of  car- fare  had  any 
effect  on  the  wages. 

An  inspection  of  the  list  of  occupations  for  which  these 
wages  are  given  and  the  fact  that  they  were  employed  in 
private  families  (see  Table  XVIII  below)  show  that  com- 
paratively few  of  these  wage-earners  had  opportunity  to 
receive  any  considerable  money  from  tips.  This  is  especi- 
ally true  of  the  females.  We  may  take,  therefore,  the  fig- 
ures of  the  table  as  probably  giving  an  accurate  statement 
of  the  wages  received  in  domestic  service  in  New  York 
City  during  the  four  years,  1906  to  1909. 
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When  one  considers  the  probable  dependents  on  many  of 
these  wage-earners,  the  high  rents  and  high  cost  of  food, 
he  is  not  surprised  to  find  that  about  half  of  these  fami- 
lies take  lodgers  (see  p.  64),  and  that  a  majority  of 
the  women  are  bread-winners  (see  p.  73).  He  sees 
the  poorly-paid  domestic  service  on  the  one  side  and  on 
the  other  the  cost  of  living  as  high  walls  bounding  a  nar- 
row, restricted  road  that  leads  to  a  low  standard  of  living 
and  to  social  and  economic  disease.  Table  XVIII  shows 
the  picture  in  full  relief : 

Table  XVI II.    Weekly  Wages  by  Groups  of  Wage-Earners  for  Selected 

Occupations  in  Domestic  and  Personal  Service,  New  York  City, 

1906-1909.* 

MALE 


Occupations. 


Less 


^4  00  ;^5.oo  ^6.00 
than  ;    to        to    I    to 
;J54.oo.  $4.99.  ^5.99.  $6.99. 


Bartenders 

Bellmen 

Blacksmiths 

Butlers 

Butler  and  cook 

Coachmen 

Cooks 

Elevator 

Elevator  and  switchboard 
Elevator  and  hallboy  . . . . 

Firemen 

Furnacemen 

Gardeners 

Hall  men  and  doormen. . . 

Housemen 

Janitors 

Kitchenmen 

Errand  and  office  boys. . . 

Pantrymen 

Porters 

Stablemen 

Switchboard 

Usefulmen 

Waiters 


Total i       29 

Percent j      4.2, 


2| 
20! 


7j 

3: 

21 

8 


7 

31 
22 


18I 

I 

2 

3 

141 

21 
2 

10 

2 

II 

4 
II 

3 
I 

9 


160'     324 
23.5:    47.5 


$7.00'  $8.00  $9.00 

to    '    to    I  and  Total. 
J557.99.  ;558.99.  over. ; 


53 
7.8 


H 


64 
9.4 


24 


.  I  .... 


3.5       4.11 


I 

4 

2 

41 
3 

i 

184 

23 
2 

26 
2 

5 

49 
29 

14 

41 

13 

I 

47 

4 

16 

74 
68 


28:     682 


*  Day's  work,  i  at  ^i.oo  a  day,  7  at  ^1.25  a  day,  and  15  at  ](5 1.50  a  day. 
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Table  XV III.— Conc/uded. 

FEMALE 


Occupations. 


Less  !  I4.00  $5  00  $6.00 


than  I    to 


to 


$7.00'  I8.00 

to    j    to 


J4.00.  $4-99.  ^5»99.  ^6.99.  $7.99  $8.99. 


Chambermaid    { 

Chamb.  and  cook    [ 

Chatiib.  and  laundress | 

Chamb.  and  seami^tress 

Chamb.  and  waitress I 

Cleaner | 

Cook 1 

Cook  and  general  housework. 

Cook  and  laundress j 

Cook  and  waitress 

Errand  girl | 

General  housework : 

Laundress j 

Laund  and  general  housework 

Laund.  and  waiiress I 

Maid    I 

Maid  (house  and  parlor) 

Maid  (kitchen)    I 

Maid  and  seamstress     

Nurse I 

Pantry  girl ' 

Switchboard i 

Waitress ! 

Dishwasher j 

Sick  nurse ' 


»3 


32 


56 
I 

197 


30j 

2) 
5! 


13^ 

3 

104 

3 


82 
3; 


10 


*7? 
28 

'1 
4; 
6' 

4 
13 

i 

2 

78, 

II 


399 
23 


38 


46 


Total.... '     165     972 

Per  cent j      7.7,    45.5 


19.00 
and 
over. 


Total. 


834'       78:       64I 
39-oi      3-6l      301 


'7t 
0.8 


8 

0.4I 


90 

4 

18 

I 

310 

4 

267 

5 

'1 

I 

979 

60 

I 

6 

'I 

23 

I 
24 

3 

2 

137 

I 
I 


2138 
100 


The  earnings  in  hotel  service  play  such  an  important 
part  in  the  income  of  males  of  the  Negro  group,  that  some 
special  note  was  taken  of  wages  for  waiters  and  bellmen. 
Records  of  249  waiters  in  Manhattan  and  46  waiters  in 
Brooklyn  showed  that  they  received  $25.00  per  month,  not 
including  tips.  Forty-nine  bellmen  received  $15.00  to 
$20.00  per  month,  exclusive  of  tips.  Out  of  these  wages 
lodging  and  car-fares  must  usually  be  paid,  and  besides  uni- 
forms and  laundry  are  not  small  items  of  expense. 
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2.   WAGES  IN  OTHER  OCCUPATIONS 

The  wages  of  skilled  trades  do  not  affect  the  larger  part 
of  the  Negro  population,  because  so  small  a  percentage  are 
engaged  in  these  occupations,  as  reference  to  the  occupa- 
tional tables  in  Chapter  IV  will  show.  But  the  numbers  are 
increasing,  for  there  is  a  constant  struggle  of  Negro  wage- 
earners  to  rise  to  these  better-paid  occupations.  Colored 
carpenters  have  a  local  branch  of  the  Amalgamated  Car- 
penters and  Joiners  Union;  there  is  a  street-pavers  union, 
with  about  a  third  of  the  membership  Colored  men,  and 
the  Mechanics  Association  is  composed  of  Negro  artisans 
of  all  kinds  who  wish  mutual  help  in  securing  and  holding 
work.  Since  Negroes  who  are  union  men  are  reported  to 
receive  the  same  wages  as  white  workmen,  the  approximate 
union  wages  in  1909  for  such  skilled  occupations  as  had  a 
considerable  number  of  Negro  males  will  be  a  good  index. 
The  approximate  number  of  Negro  union  members  in  19 10 
and  union  wages  in  1909  were  about  as  follows:  ^  Asphalt 
pavers  and  helpers,  Negro  union  members  350,  rate  of 
wages,  pavers  $2.50  per  day,  helpers  $1.75  per  day;  rock- 
drillers  and  tool  sharpeners,  Negro  members  240,  em- 
ployed by  the  hour,  average  daily  earnings  $2.yy;  cigar- 
makers,  Negro  members  165,  piece-workers,  average  daily 
earnings  $2.00;  carpenters,  Negro  members  40,  rate  of 
wages  $4.50  per  day:  stationary  engineers,  Negro  mem- 
bers 35,  rate  of  wages,  $3.oo-$3.5o  per  day,  average 
weekly  earnings,  $21.00;  bricklayers,  Negro  members  21, 
rate  of  wages  $0.70  per  hour,  average  daily  earnings 
$5.60;  plasterers,  Negro  members  19,  rate  of  wages  $5.50 

^  Bureau  of  Labor  Statistics  of  New  York,  Annual  Report,  1909, 
pp.  444-595.  Figures  for  Negro  members  of  unions  are  from  Ovington, 
op.  cit.,  pp.  97-99.  Miss  Ovington's  table  seems  to  show  that  in  16 
occupations  the  number  of  Negro  members  of  unions  increased  from 
about  1,271  in  1906  to  about  1,358  in  1910. 
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per  day;  printers  (compositors),  Negro  members  8,  aver- 
age weekly  earnings,  $24.00;  coopers,  Negro  members  2, 
average  daily  earnings  $2.50;  lathers,  Negro  members  7, 
average  daily  earnings  $4.50;  sheet-metal  workers,  Ne- 
gro members  i,  rate  of  wages  $4.50  per  day.  JL  is  evident 
that  cmpared  with  the  large  number  of  Negro  workers 
few  are  engaged  in  the  skilled  trades,  join  the  unions,  and 
thus  enter  into  the  more  highly-paid  occupations. 

3.    EFFICIENCY   OF   WAGE-EARNERS 

The  efficiency  of  wage-earners  attaches  itself  to  the  ques- 
tion of  wages.  For  domestic  and  personal  service,  a  rich 
deposit  of  first-hand  material  was  available  in  the  written 
testimonials,  secured  by  employment  agencies,  from  the 
former  employers  of  each  applicant  seeking  work.  This 
is  a  requirement  of  the  Employment  Agencies'  Law.  The 
investigator  found  two  employment  agencies  which  had 
used  a  printed  blank  for  securing  this  testimony  from 
former  employers  of  applicants.  These  blanks  asked  four 
questions  which  are  pertinent  to  the  matter  of  efficiency, 
and  an  additional  space  was  left  for  further  remarks.  The 
questions  called  for  answers  on  the  following  points:  (i) 
length  of  time  employed,  whether  applicant  was  (2)  ca- 
pable, (3)  sober  or  temperate  and  (4)  honest. 

In  all,  10,095  such  blanks  were  sent  out  by  the  agencies 
during  1906- 1909.  About  3,000  were  returned.  Of  these 
about  1,800  replies  were  excluded  from  this  tabulation  be- 
cause they  were  received  from  employers  outside  of  New 
York,  because  they  were  not  completely  filled  out,  or  were 
not  signed  by  the  parties  replying.  For  this  study,  1,182 
cases  were  used.  Of  these  139  were  returned  by  the  Post 
Office  Department  as  unclaimed,  21  were  returned  unan- 
swered, while  20  replied  that  the  parties  were  never  in 
their  employ.    So  there  were  left  902  complete  cases. 

These  give  a  fair  indication  of  the  whole.     The  first 
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point  of  efficiency  is  the  length  of  service  to  one's  employer 
The  records  of  100  males  do  not  furnish  a  sufficient  num- 
ber of  cases  for  any  sweeping  generalization,  yet  consid- 
erable light  is  given  by  the  percentages.  These  show  that 
30  out  of  the  100  remained  with  one  employer  less  than 
five  months;  that  24  remained  six  to  eleven  months,  and  17 
from  one  year  to  one  year  and  eleven  months,  while  25 
were  in  one  place  for  more  than  two  years.  Special  men- 
tion may  be  made  of  the  five  following  cases :  One  of  them 
remained  five  years,  one  seven  years,  one  six  years,  one 
eight  years,  and  one  ten  or  eleven  years,  with  the  same  em- 
ployer. 

For  the  females,  the  percentages  will  apply  well  to  all 
who  are  wage-earners  in  domestic  and  personal  service. 
Here,  also,  the  largest  percentage,  24.1  per  cent,  remained 
in  one  place  from  six  to  eleven  months;  21.3  per  cent  re- 
mained three  to  five  months;  16.7  per  cent  remained  one 
year  to  one  year  and  eleven  months,  and  fair  percentages 
obtain  for  the  longer  terms  of  service :  namely,  5.2  per  cent 
two  years  to  two  years  and  eleven  months,  and  9  per  cent 
three  years  or  more.  Of  those  in  one  place  of  service  for 
three  or  more  years,  five  remained  four  years;  two,  four 
years  and  a  half;  nine,  five  years;  three,  six  years;  four, 
seven  years;  two,  eight  years;  one,  twelve  years;  three, 
fifteen  years,  and  one,  "  eighteen  years  off  and  on ;  "  in  all, 
a  total  of  thirty  in  802  cases  that  were  in  one  place  of  em- 
ployment more  than  three  years. 

When  the  shifting  life  of  such  a  great  city  and  the  mobile 
character  of  modern  wage-earners,  especially  in  domestic 
and  personal  service,  are  considered,  and  when  it  is  remem- 
bered that  the  Negro  population  because  of  unusual  need 
of  adjustment  to  city  life  feels  particularly  this  unstable 
current  of  influence,  this  showing  of  lengthy  service  for 
occupations  which  have  weak  tenures  of  service  in  all  coun- 


521  ]       IVAGES  AND  EFFICIENCY  OF  WAGE-EARNERS      85 

tries  can  be  interpreted  in  no  other  way  than  favorable  for 
the  reputation  of  Negro  domestic  help. 

The  table,  next  following,  gives  the  detailed  length  of 
service  for  the  cases  covered  by  the  902  testimonials : 

Table  XIX.    Showing  Length  of  Service  for  902  Wage- earners  in 

Selected  Occupations  of  Personal  and  Domestic  Service, 

New  York  City,  1906- 1909. 


Male. 

Female. 

Total. 

No. 

Per 
cent 

No. 

Per 
cent 

No. 

Per 

cent 

Under  3  months  

From  3  to  5  months 

From  6  to  II  months  .... 

1  yr.  to  I  yr.  II  mos 

2  yrs.  to  2  yrs.  1 1  mos .... 

19 
II 
24 

17 
II 

14 
4 

19 
12 
24 

17 
II 

'1 

149 
171 

193 

134 

42 

72 
41 

18.6 

21.3 

24.1 

16.7 

5-2 

9.0 

5.1 

168 
182 
217 

il 

45 

18.6 

20.2 

24.1 

16.7 

5-9 

9-5 

5.0 

Not  stated 

Total 

100 

lOO.O 

802 

100.0 

902 

100  0 

The  above  favorable  conclusion,  seemingly  biased  and 
against  the  current  opinion,  is  further  borne  out  by  the 
other  replies  as  to  whether  the  employee  had  been  capable, 
sober  or  temperate,  and  honest. 

Some  allowances  should  be  made  in  weighing  employers 
on  these  last  points.  Many  when  asked  to  speak  of  former 
employees  have  either  probably  forgotten  points  of  ineffi- 
ciency, or  do  not  wish  to  stand  in  the  way  of  subsequent 
employment,  or  desire  to  aid  the  party  in  securing  such 
employment.  Sometimes  also  answers  are  strong  commen- 
taries on  the  hard  character  of  the  employers.  But  when 
these  things  are  given  due  weight  there  still  remains  a  de- 
cided balance  in  favor  of  the  Negro  employee.  For,  of  the 
100  males,  2y  were  certified  as  very  capable ;  68  as  capable, 
4  as  fairly  so,  and  only  one  out  of  100  received  the  con- 
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demnation,  "  decidedly  no."  As  to  their  sober  or  temperate 
character,  9  were  regarded  as  excellent,  78  employers  said 
"yes,"  one  replied  "fairly  so,"  11  returned  the  cau- 
tious statement  "  so  far  as  I  know  "  or  "  I  think  so,"  and 
one  did  not  answer.  As  to  honesty,  they  received  on  the 
whole  good  certificates;  12  of  the  100  were  considered  very 
honest,  81  honest,  4  were  placed  in  the  cautionary  class, 
while  3  employers  gave  no  statement  on  this  point. 

The  testimony  for  female  help  shows  a  tendency  as  fav- 
orable. Taking  the  percentages  which  are  more  significant 
than  the  crude  numbers,  25.4  per  cent  were  considered  very 
capable,  8.9  per  cent  very  temperate,  and  28.2  per  cent  very 
honest.  59  per  cent  of  the  replies  said  "  Yes  "  as  to  their 
capability,  81.9  per  cent  said  "Yes"  as  to  temperateness 
and  62.8  per  cent  gave  an  affirmative  answer  on  honesty. 
This  makes  the  decidedly  affirmative  replies  84.4  out  of 
the  hundred  capable,  90.8  of  the  hundred  temperate,  and 
91  out  of  the  hundred  honest.  Of  the  employers'  testi- 
mony, classified  as  "  fairly  so,"  there  were  10.5  per  cent 
under  capable,  o.i  per  cent  under  "sober  or  temperate," 
and  0.4  per  cent  under  honest.  Those  replying  "  so  far  as 
I  know  "  or  "  I  think  so,"  0.5  per  cent  were  under  capable, 
6.5  per  cent  under  sober  or  temperate,  and  7.1  per  cent 
under  honest.  Those  classed  under  "  No  "  and  "  Decidedly 
no  "  show  2.4  per  cent  not  capable,  0.5  per  cent  not  sober 
or  temperate,  and  0.7  per  cent  not  honest.  Considering 
this  mass  of  testimony  in  whatever  light  one  may,  coming 
as  it  does  entirely  from  the  employers,  and  applying  to 
that  part  of  the  Negro  group  which  probably  has  the  lowest 
standard  of  intelligence  and  economic  efficiency  and  inde- 
pendence, the  conclusion  is  made  decidedly  trustworthy 
that  Negro  wage-earners  in  domestic  and  personal  service 
in  New  York  City  are  capable,  sober  and  honest. 

Table  XX,  following,  gives  in  full  the  classified  replies 
of  employers: 
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These  testimonials  furnish  a  body  of  evidence  contrary 
to  the  current  opinion  of  criticism  and  blame,  and  direct 
attention  to  other  causes  for  whatever  unsatisfactory  part 
that  Negroes  are  playing  in  this  line  of  service  in  the  City. 
These  causes  may  be  looked  for  in  the  increasing  number  of 
European  immigrants;  in  the  growing  ambition  and  effort 
of  Negro  wage-earners,  sharing  the  feeling  of  all  native- 
born  Americans,  to  get  away  from  personal  and  domestic 
service  and  to  enter  fields  of  work  with  better  wages, 
shorter  hours,  and  more  independence.^  To  this  may  be 
added  the  increasing  custom,  indicating  prejudice  of  well- 
to-do  Americans,  of  giving  preference  to  European  ser- 
vants.^ 

The  efficiency  of  Negro  skilled  workmen  is  indicated  in 
the  replies  of  37  employers,  summarized  in  Chapter  IV. 
(See  p.  yy,  supra.)  If  they  had  ever  employed  Negroes, 
they  were  asked  whether  in  comparison  with  white  work- 
men Negro  workmen  were: 

1.  Faster,  equal  or  slower  in  speed. 

2.  Better,  equal  or  poorer  in  quality  of  work  done. 

3.  More,  equally  or  less  reliable. 

The  consensus  of  opinion  expressed  was  that  the  Negro 
workmen  whom  they  had  employed  measured  up  to  the 
white,  and  there  was  a  general  belief  that  Negroes  usually 
had  to  be  well  above  the  average  to  secure  and  hold  a  place 
in  the  skilled  trades. 

^  On  this  point  the  writer  has  talked  with  a  number  of  Negroes  who 
were  serving  or  had  served  in  domestic  and  personal  service.  Some  of 
them  have  gone  so  far  as  to  enter  small  business  enterprises  for  them- 
selves.   They  often  remarked:  "I  want  to  be  my  own  boss." 

*  From  several  reliable  sources  has  come  testimony  concerning  em- 
ployers who  formerly  had  Negro  servants,  and  gave  them  up  for 
reasons  similar  to  that  of  one  lady  who  said :  "  It  is  going  out  of 
fashion  to  have  Colored  help  any  longer."  Cf.  also,  Ovington,  op.  cit.^ 
pp.  75-86. 
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To  make  a  summary  of  the  wages  and  efficiency:  In 
comparison  with  the  cost  of  living,  Negro  men  receive  very 
inadequate  wages  in  domestic  and  personal  service  except 
three  or  four  occupations  that  afford  "tips."  The  small 
number  of  skilled  artisans  who  are  equal  to  or  above  the 
average  white  workman  and  can  get  into  the  unions,  receive 
the  union  wages. 

Women  for  the  most  part  are  in  the  poorly  paid  employ- 
ments of  domestic  and  personal  service.  The  small  wages 
of  the  men  and  the  number  of  women  engaged  in  gainful 
occupations  (See  Chapter  IV)  show  that  the  women  must 
help  earn  the  daily  bread  for  the  family.  Their  low  income 
power  forces  these  families  to  the  necessity  of  completing 
the  rent  by  means  of  lodgers,  deprives  children  of  mothers' 
care,  keeps  the  standard  of  living  at  a  minimum,  and  thus 
makes  the  family  unable  to  protect  itself  from  both  physical 
and  moral  disease. 

Although  popular  opinion  may  be  to  the  contrary,  tes- 
timonials signed  by  former  employers  show  that  the  large 
majority  of  Negroes  in  domestic  and  personal  service  are 
capable,  temperate,  and  honest,  and  remain  with  one  em- 
ployer a  reasonable  time,  considering  the  shifting  condi- 
tion of  city  life,  the  mobility  of  such  wage-earners  and  the 
weak  tenure  of  domestic  and  personal  service  in  a  modern 
city. 


PART    II 

THE  NEGRO  IN  BUSINESS  IN 
NEW  YORK  CITY 


CHAPTER  I 

The  Character  of  Negro  Business  Enterprises 

i.  the  business  promise 

It  is  a  far  cry  from  satisfying  an  employer  to  pleasing 
the  public.  The  one  requires  the  obeying  of  the  orders  of  a 
boss,  the  other  calls  for  initiative  and  self -direction.  Busi- 
ness enterprise  involves  judgments  of  the  whims,  wishes 
and  wants  of  prospective  customers  and  skill  in  buying 
goods  or  supplying  services  to  satisfy  their  demands.  The 
wage-earner  needs  his  labor  only.  The  business  promoter 
must  secure  capital  and  establish  credit.  The  employee 
has  only  the  stake  of  a  present  place,  and  has  little  hin- 
drance from  going  to  another  job  in  case  of  disappointment. 
The  business  man  risks  name,  time,  labor  and  money  in 
the  commercial  current  and  has  only  his  experience  left,  if 
he  loses  his  venture. 

Therefore,  the  Negro  two  and  a  half  centuries  under  the 
complete  control  of  a  master  could  hardly  be  expected  in 
one  generation  to  acquire  the  experience,  develop  the  initia- 
tive, accumulate  the  capital,  establish  the  credit  and  secure 
the  good-will  demanded  to-day  in  carrying  on  great  and 
extensive  business  enterprises,  such  as  find  their  headquar- 
ters in  New  York  City,  the  commercial  heart  of  the  conti- 
nent. Besides,  the  handicaps  of  the  social  environment,  due 
to  the  prejudices  and  differences  of  the  »white  group  by 
which  he  is  surrounded,  and  to  previous  condition  of  servi- 
tude, have  had  their  commercial  and  industrial  consequences. 
Again,  speaking  for  New  York  City,  many  of  the  Negroes 
529]  92 
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who  were  leaders  in  whatever  business  was  carried  on  up 
to  about  1884  were  the  prominent  workers  in  activities 
for  race  liberation  and  manhood  privileges,  thus  subtract- 
ing energy  and  time  from  business  pursuit.  The  move- 
ment may  be  likened  in  a  rough  way  to  that  of  English 
workingmen  before  and  after  about  1848;  the  first  period 
being  a  struggle  for  the  liberty  of  labor  and  the  second 
period  aiming  to  fill  that  liberty  with  manhood  and  eco- 
nomic content. 

This  study,  then,  of  what  the  Negro  is  doing  along  busi- 
ness lines  in  New  York  City  does  not  show  a  number  of 
large  operations  when  compared  with  what  goes  on  in 
America's  greatest  commercial  Metropolis.  But  the  find- 
ings are  highly  significant  for  what  they  disclose  of  busi- 
ness capacity  and  possibility.  There  has  been  a  business 
development  among  Negroes  in  such  a  competitive  commu- 
nity that  is  both  substantial  and  prophetic. 

2.    A   HISTORY   OF  THE   NEGRO   IN    BUSINESS 

The  economic  propensity  to  higgle  and  barter  appeared 
early  among  the  Negroes  of  the  New  Amsterdam  Colony. 
As  early  as  1684  the  Colonial  General  Assembly  passed  a 
law  that  "  no  servant  or  slave,  either  male  or  female,  shall 
either  give,  sell  or  truck  any  commodity  whatsoever  during 
the  term  of  their  service."  Any  servant  or  slave  who  vio- 
lated the  law  was  to  be  given  corporal  punishment  at  the 
discretion  of  two  justices  and  any  person  trading  with  such 
servant  or  slave  should  return  the  commodity  and  forfeit 
five  pounds  for  each  offense.^  And  further  action  was 
taken  in  1702  which  rendered  all  bargains  or  contracts  with 
slaves  void  and  prevented  any  person  from  trading  in  any 
way  with  a  slave,  without  the  consent  of  the  owner  of  such 
slave. ^    The  penalty  for  violation  was  to  forfeit  treble  the 

^  New  York  Colonial  Laws,  p.  157.  ^  Ihid.,  pp.  519-21. 
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value  of  the  commodity  and  payment  of  live  pounds  to  the 
owner  of  the  slave.  In  1712,  probably  after  the  terror  of 
the  Negro  riot  of  that  year,  it  was  decreed  that  no  Negro, 
Indian  or  mulatto  who  should  he  set  free,  should  hold  any 
land  or  real  estate,  hut  it  shoidd  he  escheated}  The  pro- 
visions of  the  two  acts  of  1684  and  1702  about  trading 
with  slaves  were  revised  and  re-enacted  in  1726.^ 

The  character  of  much  of  this  trade  is  shown  by  city 
regulations  which  forbade  the  sale  of  great  quantities  of 
"  boiled  corn,  peaches,  pears,  apples,  and  other  kinds  of 
fruit."  These  wares  were  bought  and  sold  not  only  in 
houses  and  outhouses  but  in  the  public  streets.  The  Com- 
mon Council  in  1740  declared  the  same  to  be  a  nuisance 
and  prohibited  it  with  a  penalty  of  public  whipping.  The 
Council  gave  as  one  of  its  reasons  that  it  was  productive 
of  "  many  dangerous  fevers  and  other  distempers  and  dis- 
eases in  the  inhabitants  in  the  same  city,"  but  those  coming 
to  market  by  order  of  their  masters  were  excepted  from 
the  prohibition.  The  effect  of  the  latter  traffic  upon  the 
health  of  the  city  was  purposely  not  discerned.^  The  act  of 
1726  was  again  re-enacted  in  1788.*  From  time  to  time 
faithful  slaves  of  the  West  India  Company  were  set  free. 
These  usually  began  tilling  the  soil  for  themselves  and 
probably  marketed  their  products  in  the  town. 

Slaves,  therefore,  had  little  or  no  opportunity  to  share 
in  the  trading  operations  of  the  Colony.  State  emancipa- 
tion by  the  acts  of  1799,  1817,  and  1827,  however,  was 
finally  secured,  and  with  the  coming  of  this  boon  there  was 
liberty  to  engage  in  the  traffic  of  the  growing  metropolis. 

*  Williams,  op.  cit.,  vol.  i,  p.  142. 

"  New  York  Colonial  Laws,  vol.  ii,  p.  310- 

*  Minutes  of  the  Common  Council  of  New  York,  vol.  iv,  pp.  497-98- 

*  New  York  State  Laws,  Eleventh  Session,  p.  675. 
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There  is  conclusive  evidence  that  considerable  numbers  of 
Negroes  did  embrace  the  opportunity. 
^The  volumes  of  the  Colored  American  from   1838  to 
^,^841  contain  a  number  of  advertisements  and  references 
to  business  enterprises  run  by  Negroes.     The  newspaper 
itself   was  a  considerable   undertaking   and   job  printing 
I         was  also  "  executed  with  dispatch."     In  1837,  George  Pell 
I         and  John  Alexander  opened  a  restaurant  in  the  one-hun- 
dred block  in  Church  Street. 
y  In  1838,  there  were  two  boarding  houses  in  this  same 

block,  and  two  boarding  houses  in  Leonard  Street  and  one 
each  in  Spruce  and  Franklin  and  Lispenard  Streets.  The 
next  year  two  other  boarding  houses  were  started,  one  on 
South  Pearl  Street  and  the  other  near  the  beginning  of 
Cross  Street,  and  in  1840  two  more  entered  the  list,  on  Sul- 
livan and  Church  Streets.  The  drug  store  of  Dr.  Samuel 
McCune  Smith  and  the  cleaning  and  dyeing  establishment 
of  Bennet  Johnson,  both  in  the  one-hundred  block  on 
Broadway,  were  well  known  and  successful  enterprises  of 
the  day. 

B.  Bowen  and  James  Green  both  had  small  stores  for 
dry  goods  and  notions  in  1838,  the  former  on  Walker 
Street  and  the  latter  on  Anthony.  While  the  same  year  a 
hair-dressing  establishment  on  Leonard  Street,  a  coal-yard 
on  Duane  Street,  a  pleasure  garden  on  Thomas  Street  and 
three  tailors,  whose  location  could  not  be  ascertained,  were 
enterprises  of  promise. 

In  1839  and  1840,  there  were  a  pleasure  garden  and 
saloon  in  Anthony  Street  and  a  similar  establishment  on 
King  Street,  with  an  "  Amusement  House "  on  Spring 
Street,  and  near  it  Brown  and  Wood  ran  a  confec- 
tionary and  fruit  store.  Richard  Carroll  ran  a  bath- 
ing establishment  in  Church  Street.  A  coal-yard  in  Pearl 
Street,  a  watch  and  cloak  maker,  three  private  schools,  and 
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a  "  dry-goods  store  of  the  female  Trading  Association," 
complete  the  list  of  firms  that  was  contained  in  the  record 
of  the  period. 

A  number  of  these  enterprises  are  known  to  have  con- 
tinued for  a  number  of  years  after  1840.  Testimony  of 
witnesses  ^  as  late  as  the  time  of  the  Civil  War  shows 
that  a  number  of  the  above-named  enterprises  were  in  ex- 
istence as  late  as  i860. 

Also  that  second-hand  clothing  shops  were  frequently 
run  by  Negroes,  and  barber-shops  and  restaurants  of  ex- 
cellent equipment  were  evidences  of  activity  comparable      / 
with  the  earlier  period.     Thomas  Downing  kept  a  restau- 
rant at  the  corner  of  Wall  and  Broad  Streets  and  from  it     a 
amassed  considerable  wealth  bequeathed  to  his  children.    ^^ 

In  1869,  the  Negro  caterers  had  such  a  large  share  of  this 
business  that  the  dozen  leading  ones  came  together  and 
formed  the  Corporation  of  Caterers  which  was  a  sort  of 
pool  to  control  the  conduct  of  the  business  and  which  was 
so  enlarged  after  three  years  under  the  name  of  the  United 
Public  Waiters  Mutual  Beneficial  Association,  that  the 
original  purpose  was  largely  sidetracked.* 

There  is  little  direct  evidence  available  for  the  period 
from  about  1875  to  1909.  The  census  of  1900  gave  a  re- 
turn of  Negroes  in  occupations  which  may  indicate  pro- 
prietors of  establishments,  but  there  is  no  way  of  ascer- 
taining whether  they  owned,  operated  or  were  employed  in 
such  lines  of  business.  There  were  in  all  488  distributed 
as  follows :  Among  the  males,  boarding  and  lodging-house 
keepers  10,  hotel-keepers  23,  restaurant  keepers  116,  saloon 
keepers  27,  bankers  and  brokers  5,  livery-stable  keepers  g, 
merchants  and  dealers  162  (retail  155,  wholesale  7),  un- 

*  S.  R.  Scottron  in  Colored  American  Magazine,  Oct.,  1907,  and  sev- 
eral others  interviewed  by  the  writer. 
«  Vide,  pp.  68-69. 
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dertakers  15,  clock  and  watchmakers  and  repairers  2, 
manufacturers  and  officials  36,  and  photographers  22.  The 
females  included  boarding  and  lodging-house  keepers  50, 
milliners  9,  and  photographers  2.  A  goodly  number  of 
Negro  enterprises  are  very  probably  represented  in  this 
list.  That  this  is  true  is  evident  from  the  large  number  of 
enterprises  in  the  various  lines  of  business  that  were  found 
by  the  canvass  of  1909.  We  may  safely  infer  that  the 
period  was  one  of  considerable  growth  in  both  the  number 
and  variety  of  business  establishments.  We  shall,  there- 
fore, turn  our  attention  to  the  result  of  the  canvass  of  the 
last-named  year. 

3.  THE  NATURE  OF  THE  ESTABLISHMENTS  IN   I909 

The  first  question  which  naturally  arises  is  how  many 
Negro  business  enterprises  were  in  Manhattan  in  1909. 
At  the  meeting  of  the  National  Negro  Business  League  in 
New  York  City  in  1908,  a  paper  was  read  on  "  The  Negro 
Business  Interests  of  Greater  New  York  and  Vicinity." 
This  paper  gave  a  total  of  565  enterprises.  But  as  this 
included  100  dressmaking  and  14  stenography  and  type- 
writing, this  estimate  doubtless  included  some  cases  that 
upon  closer  analysis  could  not  have  been  designated  as 
business  establishments. 

A  Negro  business  directory  of  New  York  City  in  1909 
gave  names  and  addresses  of  567  establishments.  Upon 
investigation  some  of  these  could  not  be  found  at  addresses 
given.  From  his  own  canvass,  the  writer  estimates  the 
number  of  bona-fide  business  enterprises  in  Manhattan  to 
have  been  about  475.  Of  this  number,  records  of  332 
were  secured  and  the  remainder  were  either  visited  or  cer- 
tified by  reliable  testimony.  Of  the  332  records,  15  have 
been  excluded  either  because  the  firm  has  ceased  to  do  busi- 
ness or  the  records  were  too  incomplete  for  use  in  this 
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monograph ;  eight  of  the  remainder  were  corporations  and 
will  be  treated  below  separately.  This  left  309  establish- 
ments upon  which  to  base  conclusions.  These  establish- 
ments were  so  distributed  as  to  be  fully  representative  of 
the  whole.  According  to  the  kind  of  service  or  goods  of- 
fered to  the  public,  these  309  establishments  were  as  fol- 
lows : 

Barber  shops 50 

Groceries    36 

Restaurants  and  lunch  rooms  26 

Tailoring,  pressing,  etc 24 

Coal,    wood    and    ice    19 

Hotel  and  lodging  houses 17 

Employment   agencies    14 

Express  and  moving  vans   12 

Undertakers  and  embalmers  11  ; 

Pool  and  billiard  Rooms  10 

Dressmaking  and  millinery  8 

Hairdressers    8 

Printers  5 

Saloons  and  cafes  5 

Miscellaneous    48  ^ 

Total    309 

Two  facts  are  evident.  The  largest  number  of  the  en- 
terprises are  the  outgrowth  of  the  domestic  and  personal 
service  occupations  and  they  are  mainly  enterprises  that 
call  for  small  amounts  of  capital. 

*  The  48  miscellaneous  establishments  were  distributed  as  follows : 
boot  and  shoe  repairing  6,  hand  laundries  6,  cigar,  tobacco  and  con- 
fectionery retailers  5,  boot-blacking  and  hat-cleaning  firms  5,  fruit 
and  vegetable  dealers  4,  cigar  manufacturers  3,  house-cleaning  firms 
3,  garages  2,  upholstering  and  mattress-making  establishments  2, 
watch  and  jewelry  dealers  2,  bakeries  2,  and  bicycle  repairer,  photo- 
grapher, hat-cleaner  and  repairer,  hardware  and  notions,  painter  and 
plasterer,  tea,  coffee  and  spices  retailer,  fish  retailer  and  storage  firm, 
one  each. 
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4.   OWNERSHIP  OF  ESTABLISHMENTS 

The  Negro  goes  into  business  mainly  as  an  independent 
dealer.  In  the  large  majority  of  cases  he  does  not  enter 
into  a  partnership  and  even  when  he  does,  there  are  rarely 
more  than  two  partners.  Out  of  the  309  enterprises  in 
1909,  there  were  only  49  partnerships  and  44  of  these  were 
firms  of  two  partners  only.  There  were  only  three  firms 
with  three  partners  each,  one  firm  with  four  members  and 
one  with  five  members.  To  these  may  be  added  the  eight 
corporations  mentioned  above. 

Some  light  is  thrown  upon  the  Negro's  business  enter- 
prises by  knowing  the  birth-place  of  proprietors,  the  length 
of  time  they  had  resided  in  New  York  City  and  the  occu- 
pations in  which  the  proprietors  were  engaged  previously 
to  going  into  business. 

The  birth-place  of  proprietors  should  be  considered  in 
connection  with  the  length  of  their  residence  in  New  York 
City,  because  the  two  facts  point  to  the  same  conclusion 
concerning  the  economic  and  other  stimuli  of  the  environ- 
ment. So  far  as  birth-place  is  concerned,  the  most  strik- 
ing fact  is  that  out  of  330  proprietors  whose  birth-places 
were  ascertained,  220,  or  66.66  per  cent,  were  born  in 
Southern  states  and  the  District  of  Columbia,  and  65,  or 
19.7  per  cent,  in  the  West  Indies.  The  following  Southern 
states  furnished  the  specified  220  proprietors :  Virginia  96, 
South  Carolina  31,  Georgia  27,  North  Carolina  25,  Mary- 
land 15,  Florida  12,  the  District  of  Columbia  5,  Delaware 
3,  Kentucky  2,  and  Alabama,  Arkansas,  Mississippi,  and 
Texas  i  each.  Besides  the  Southern  and  West  Indian-born 
Negro  business  men,  other  sections  were  represented  as 
follows:  South  America  7,  New  Jersey  7,  New  York 
State  7,  Pennsylvania  5,  New  York  City  8,  Illinois  2,  Ber- 
muda 2,  Canada  2,  Africa,  Indiana,  Kansas,  Maine,  and 
Massachusetts  i  each. 
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This  proportion  of  Southern-born  proprietors  is  0.84 
of  one  per  cent  less  than  the  proportion  of  Southern-born 
in  the  total  Negro  population/  The  19.7  per  cent  West 
Indian  is  about  10.3  per  cent  larger  than  the  West  Indian 
proportion  in  the  total  Negro  population.  If  the  7  natives 
of  South  America  be  added,  the  proportion  would  be  124 
per  cent  larger.  This  condition  can  hardly  be  explained 
on  the  ground  that  West  Indian  Negroes  reach  New  York 
with  more  capital,  nor  is  it  because  West  Indians  secure 
employment  that  is  better  paid,  for  they,  like  the  native- 
born  Negroes,  are  confined  to  domestic  and  personal  service. 
It  is  due  both  to  the  better  general  education  of  the  aver- 
age West  Indian  and  to  the  fact  that  he  has  been  reared 
in  an  environment  of  larger  liberty  which  has  developed  in 
him  an  independence  and  initiative  that  respond  more 
readily  to  the  new  surroundings.  Conversation  with  num- 
bers of  them  elicited  the  information  that  they  had  come 
to  this  country  with  the  idea  of  saving  money  and  entering 
business  for  themselves. 

Facts  about  the  length  of  residence  before  January  ist, 
19 10,  of  363  proprietors  are  no  less  illuminating  than 
their  birth-places.  Both  show  the  influence  of  environ- 
ment, for  we  do  not  find  that  the  majority  entered  busi- 
ness immediately  after  taking  up  their  residence  in  the 
Metropolis.  Exclusive  of  50  doubtful  and  unknown  and 
1 1  who  were  born  in  New  York  City,  only  11  of  the  363 
had  been  in  the  city  less  than  2  years,  18  had  resided  in  the 
city  between  2  years  and  3  years  11  months,  and  33  be- 
tween 4  years  and  5  years  eleven  months — in  all,  only  62 
had  entered  business  after  a  residence  of  less  than  six 
years.  Of  course  this  is  partly  due  to  the  time  it  took  to 
save  or  secure  the  necessary  capital  but  that  this  is  not 

1  Cf.  Part  I,  Chapter  III,  pp.  58-59. 
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the  only  reason  for  long  residence  previous  to  entering 
business  is  shown  by  the  fact  that  of  the  62  who  began 
after  less  than  six  years  residence,  14  ran  barber-shops 
and  II  had  grocery  stores,  enterprises  which  require  at 
least  a  small  outlay  of  capital. 

In  harmony  with  this  view  of  the  matter  the  inquiry 
showed  further  that  161  proprietors  had  lived  in  New 
York  City  between  6  years  and  9  years  11  months;  108 
had  been  in  the  city  between  10  years  and  19  years  11 
months ;  43  had  resided  there  between  20  years  and  29  years 
1 1  months ;  while  28  had  lived  in  the  city  30  years  or  more. 

Considerable  weight  must  then  be  given  to  the  opinion 
that  is  in  line  with  the  showing  of  the  West  Indian — that 
Negroes  entering  business  in  New  York  City  need  to  live 
some  time  in  the  atmosphere  of  such  a  progressive,  liberal 
community  to  catch  the  spirit  of  its  initiative  and  enter- 
prise. 

In  support  of  the  conclusion  the  full  table  showing  length 
of  residence  of  proprietors  of  the  several  classes  of  enter- 
prises is  given  (p.  103). 

Besides  the  birth-place  of  proprietors  and  the  length  of 
their  residence  in  New  York  City,  their  occupations  pre- 
viously to  their  entering  upon  their  present  lines  of  busi- 
ness throw  considerable  light  upon  the  character  of  owner- 
ship. The  natural  expectation  would  be  to  find  connection 
between  the  previous  occupation  of  the  proprietor  and  the 
present  business  in  which  he  is  engaged.  In  a  number  of 
cases  this  cannot  be  clearly  made  out  as  is  the  case  of  16 
brokers  and  11  undertakers.  Very  probably  this  expec- 
tation would  not  be  fulfilled  in  the  cases  of  many  Ne- 
groes, because  domestic  and  personal  service  has  been 
largely  the  opportunity  of  employment  and  the  source  of 
savings  through  which  the  prospective  business  venture 
could  be  launched.    For  example,  1 1  proprietors  have  been 
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waiters  or  waitresses ;  of  these  one  hotel  and  lodging-house 
})roprietor,  and  one  restaurant  keeper  were  in  enterprises 
closely  connected  with  their  previous  occupations;  there 
were  three  grocers  and  one  coal,  wood  and  ice  dealer:  en- 
terprises less  closely  connected.  Two  pool  and  billiard- 
room  proprietors,  one  conductor  of  a  tailoring  establish- 
ment, one  employment  agent  and  one  establishment  in  the 
miscellaneous  class  completed  the  list  of  those  formerly 
employed  as  waiters  and  waitresses.  This  makes  a  strik- 
ing comparison  with  three  hotel  and  lodging-house  keep- 
ers and  with  five  restaurant  and  lunch-room  proprietors 
who  formerly  were  cooks.  That  many  did  follow  such  a 
natural  line  of  advance  from  employee  to  employer  is  shown 
in  that  80  out  of  the  309  were  previously  connected  with 
the  same  line  of  business  in  which  they  were  engaged  in 
1909  either  on  a  smaller  scale  or  as  an  employed  promoter. 
A  few  had  tried  one  line  of  business  before  and  had  changed 
to  that  in  which  they  were  found.  Such  was  the  case 
with  nine  who  had  previously  been  restaurant  keepers,  and 
six  who  had  been  in  the  grocery  business.  In  no  case  did 
a  proprietor  report  that  he  had  been  an  inheritor  of  inde- 
pendent means  or  a  gentleman  of  leisure,  and  had  thus 
found  the  road  which  had  led  him  into  business. 

5.  SIZE  OF  BUSINESS  ENTERPRISES 

The  size  of  business  enterprises  was  measured  in  three 
ways:  (i)  the  number  of  employees  besides  proprietors; 
(2)  the  floor  space  occupied  and  (3)  the  rental  paid  for  the 
place  in  which  the  business  was  carried  on.  Obviously  all 
the  enterprises  could  not  be  measured  by  all  three  tests. 
For  example,  the  amount  of  floor  space  occupied  and 
monthly  rental  paid  by  a  brokerage  firm  might  not  bear 
so  close  a  relation  to  size  as  the  number  of  employees,  nor 
would  rental  alone  be  an  index  of  size  of  a  coal,  wood  and 
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ice  business,  since  cellars,  which  call  for  smaller  rental 
than  other  space,  are  used.  But  each  enterprise  was  covered 
by  more  than  one  of  the  measurements,  so  that  a  fair  esti- 
mate is  given  of  its  size. 

In  ascertaining  the  number  of  employees,  the  attempt 
was  made  to  include  only  those  who  had  no  part  in  the 
ownership,  but  who  gave  a  large  part  or  all  of  their  time 
to  some  work  connected  with  the  enterprise.  As  far  as 
possible  this  was  confined  to  paid  employees,  but  in  a  few 
cases  the  question  of  wages  of  those  employed  could  not  be 
successfully  ascertained  on  account  of  reticence  of  the  em- 
ployer. No  record  was  made  of  whether  or  not  the  time  of 
the  proprietor  was  also  put  into  the  business  since  in  this 
respect  there  was  great  variation  among  establishments. 

Only  a  small  proportion,  yy  out  of  309  establishments, 
were  without  employees.  Yet  very  few,  21  in  all,  employed 
five  or  more  persons.  The  largest  number,  87,  had  only 
one  regular  employee,  65  establishments  had  two  employees, 
29  had  three  and  16  had  four  persons  regularly  employed. 
The  number  of  employees  of  14  firms  was  not  ascertained. 

Floor  space  occupied  by  many  establishments  is  a  good 
index  of  size,  especially  in  New  York  City.  Of  course,  in 
the  case  of  such  establishments  as  brokers,  employment 
agencies  and  express  and  moving-van  firms  that  require  an 
office  only,  this  is  not  a  criterion.  But  for  many  other  es- 
tablishments in  a  city  where  square  feet  of  floor  space  is 
carefully  figured  upon  in  the  cost  of  the  product,  such  a 
measure  has  considerable  value  in  estimating  business  enter- 
prises. In  securing  the  measurement  of  floor  space  in  the 
different  establishments  it  was  not  possible  to  make  an 
actual  measurement  in  many  instances.  In  some  cases  the 
proprietors  knew  accurately  the  length  and  breadth  of  the 
place  they  occupied;  in  other  cases  where  measurements 
could  not  be  taken  estimates  of  length  and  breadth  were 
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made,  taking  a  rough  view  of  the  frontage  and  depth  of  the 
building  or  apartment  occupied. 

A  goodly  number  of  enterprises,  such  as  dressmakers, 
milliners,  shoemakers  and  tailoring  "  bushelers  "  carried 
on  their  business  in  the  front  room  of  a  ground-floor  flat 
and  lived,  often  with  families,  in  the  rear  rooms.  In  those 
cases,  only  the  floor  space  of  the  room  used  for  business 
purposes  was  included  in  the  estimate. 

Establishments  to  the  number  of  17  were  estimated  as 
having  less  than  150  square  feet  of  floor  space;  six  of  these 
were  offices  of  brokers  and  express  and  moving-van  Arms. 
The  greatest  number  of  establishments,  186  in  all,  were 
estimated  to  occupy  between  150  and  499  square  feet  of 
floor  space.  Thirty-one  establishments  occupied  between 
500  and  999  square  feet  of  floor  space;  17  between  1,000 
and  1,999  square  feet;  4  between  2,000  and  2,999  square 
feet;  10  between  3,000  and  4,999  square  feet;  8  occupied 
5,000  or  more  square  feet;  36  were  not  known — a  total  of 
309  establishments. 

Thus,  it  is  seen  that  the  typical  Negro  business  enterprise 
occupies  small  floor  space,  since  234,  or  75.7  per  cent,  of 
the  309  establishments  occupied  999  square  feet  or  less. 
Table  XXII  (p.  107)  is  included  to  show  the  details  as  to 
floor  space  in  square  feet  occupied  by  each  class  of  estab- 
lishment. 

Monthly  rental  is  also  a  fair  indication  of  the  size  of  a 
business  establishment.  In  a  few  cases  in  which  the  pro- 
prietor said  he  was  owner  of  the  building,  a  rental  was 
estimated  for  the  portion  of  the  building  used  for  the  par- 
ticular enterprise ;  in  the  cases,  mentioned  above,  where  the 
proprietor  lived  in  the  rear  rooms  only  a  part  of  the  whole 
rental  was  estimated  as  a  charge  upon  the  business  estab- 
lishment. So  that  the  figures  here  given  are  good  meas- 
urements of  their  kind.    The  facts  about  86  establishments 
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could  not  be  secured.  With  the  remaining  227^,  we  meet 
again  the  evidence  of  small  size  of  typical  establishments, 
for  180  establishments,  or  80.7  per  cent,  had  a  monthly 
rental  of  $39  or  less,  and  30  others  had  a  monthly  rental 
between  $40  and  $79;  16  out  of  the  223  establishments  had 
a  rental  of  $80  or  more  per  month,  and  of  these  7  paid 
$150  or  more  per  month. 

Judging,  then,  by  the  number  of  employees,  by  the  square 
feet  of  floor  space  occupied  and  by  the  monthly  rental  paid, 
the  typical  Negro  enterprise  is  a  small  retail  establishment. 

To  summarize  this  chapter:  Negroes  have  had  to  begin 
business  on  a  small  scale  because  large  capital  was  lacking 
and  extended  experience  is  yet  to  be  gained.  They  have, 
however,  even  from  the  days  of  the  Colony,  when  they 
were  held  as  slaves,  shown  a  decided  propensity  for  trade, 
and  since  state  emancipation  this  has  been  increased  by  a 
desire  for  economic  independence  and  has  expressed  itself 
in  enterprises  in  several  lines  of  business.  The  variety  and 
number  of  enterprises  have  increased  with  the  years.  In 
1909,  Southern  born  and  West  Indian  Negroes  comprised 
nearly  all  who  had  entered  business,  the  latter  far  in  excess 
of  their  proportion  in  the  Negro  population.  This  is  prob- 
ably due  to  initiative  developed  in  an  atmosphere  freer  than 
that  from  which  the  Southern  Negro  comes.  Although  con- 
fined largely  to  domestic  and  personal  service  occupations, 
Negroes  have  had  the  thrift  and  initiative  to  enter  many 
lines  of  business  into  which  neither  the  experience  nor  the 
capital  derived  from  such  employment  would  be  expected 
to  lead.  In  size,  the  typical  Negro  business  enterprise  has 
from  one  to  two  paid  employees,  has  a  floor  space  of  less 
than  one  thousand  square  feet,  and  pays  a  rental  of  between 
fifteen  and  forty  dollars  per  month. 


CHAPTER  II 
The  Volume  of  Business 

Indications  of  the  volume  of  business  are  in  accord  with 
the  conclusions  from  the  size  of  Negro  business  enterprises. 
Volume  of  business  was  measured  (i)  by  the  valuation  of 
tools,  fixtures,  etc.,  used  in  the  conduct  of  the  business,  (2) 
by  the  amount  of  merchandise  kept  on  hand,  if  the  business 
was  such  as  required  a  stock  of  goods,  and  (3)  by  the  total 
gross  receipts  of  the  business  during  the  two  years,  1907 
and  1908. 

I.  VALUATION  OF  TOOLS  AND  FIXTURES 

Wood  and  ice  dealers  need  to  invest  very  little  in  tools 
and  fixtures.  Fourteen  out  of  19  coal,  wood  and  ice  dealers 
had  less  than  ten  dollars  so  invested.  They  needed  only 
shovels,  baskets  and  push-carts.  The  estimated  valuation 
of  tools  and  fixtures  of  the  largest  number  of  establishments 
fell  between  $50  and  $399 ;  90  were  estimated  to  be  between 
$50  and  $199,  and  63  were  estimated  to  be  between  $200 
and  $399.  Besides  these,  37  establishments — i  broker,  5 
employment  agencies,  i  grocery,  5  hairdressers,  9  restau- 
rants and  lunch  rooms,  2  "busheling"  tailors  and  14  miscel- 
laneous had  tools  and  fixtures  estimated,  with  allowance 
for  depreciation,  to  be  worth  more  than  $10  and  less  than 
$50.  It  is  important  to  note,  however,  that  while  the  num- 
bers with  estimated  valuation  of  tools  and  fixtures  between 
$400  and  $1,499  is  only  50,  those  estimated  at  $1,500  and 
over  number  33. 

Judged,  then,  from  the  valuation  of  tools  and  fixtures, 
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the  magnitude  of  Negro  business  enterprises  is  considerable 
and  falls  into  three  classes:  one  of  comparatively  small 
valuation,  184  estimated  below  $400;  one  class  of  medium 
valuation,  50  estimated  between  $400  and  $1,499;  ^^^  one 
of  comparatively  large  valuation,  33  at  $1,500  and  over. 

The  details  of  these  valuations  of  tools  and  fixtures  are 
given  in  full  in  Table  XXIII  (p.  no). 

2.    THE  AMOUNT  OF   MERCHANDISE  ON    HAND 

Next  to  valuation  of  tools  and  fixtures,  the  amount  of 
merchandise  kept  in  stock  is  a  good  index  of  the  magnitude 
of  the  business  done  by  many  enterprises.  Of  course,  the 
business  of  brokers,  express  and  moving-van  firms,  employ- 
ment agencies,  and  some  miscellaneous  enterprises  could 
not  be  measured  by  the  amount  of  stock  kept  on  hand.  Also 
barber  shops  and  pool  and  billiard  rooms  sometimes  keep  a 
small  stock  of  cigars,  tobacco,  etc.  So  these  firms  can  not 
be  so  measured.  The  statements  about  merchandise  on 
hand  were  accurately  estimated  either  from  figures  on  the 
books  of  the  firm  or  from  rough  inventories  of  the  stock 
on  hand  made  with  the  assistance  of  the  proprietor. 

Negro  business  enterprises  for  the  most  part  are  small 
retail  enterprises  and  do  business  on  the  scale  of  estab- 
lishments of  this  type.  They  have  not  yet  accumulated  the 
capital  nor  gained  the  credit  to  engage  in  wholesale  trade 
or  to  carry  a  stock  of  merchandise  large  in  quantity  or 
variety  such  as  an  extensive  patronage  demands.  But  they 
do  handle  a  considerable  amount  of  business  with  the  small 
capital  they  have  to  invest.  When  this  is  compared  with 
the  gross  receipts  for  1907  and  1908  the  showing  is  very 
creditable. 

For,  of  the  302  enterprises  for  which  estimates  of  stock 
on  hand  were  obtained  159  firms,  including  46  barber- 
shops and  9  pool  and  billiard  rooms  that  kept  small  stocks 
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of  cigars  and  tobacco,  had  a  stock  of  merchandise  on  hand 
estimated  at  less  than  $50;  20  others  ranged  between  $50 
and  $99 ;  38  others  had  stock  on  hand  in  amounts  between 
$100  and  $299,  while  23  fell  between  $300  and  $599. 
Thirteen  enterprises  kept  a  stock  estimated  between  $600 
and  $1,000;  six  ran  from  $1,000  up,  while  seven  were  un- 
known. In  a  word,  classified  by  amount  of  merchandise 
kept  on  hand,  the  firms  fell  into  three  classes,  the  largest 
class  was  composed  of  those  having  a  stock  valued  at  less 
than  $50,  the  next  class  grouped  those  between  $50  and 
$600,  and  the  third  and  smallest  class  contained  those  with 
stock  on  hand  valued  at  $600  and  above.  It  will  be  of  help 
to  see  in  detail  how  enterprises  in  each  class  were  grouped 
according  to  estimated  valuation  of  merchandise  on  hand, 
so  Table  XXIV  showing  this  is  given  (p.  112). 

3.  GROSS  RECEIPTS  IN  I907  AND  I908 

The  final  and  concluding  item  in  measuring  the  magni- 
tude of  Negro  business  enterprises  is  the  amount  of  gross 
receipts  of  the  firms  covering  a  given  period  of  time.  For 
this  purpose  the  years  1907  and  1908  were  selected,  the 
first  because  the  greater  part  of  it  was  before  the  panic  of 

1907,  the  second  instead  of  1909  because  a  completed  year 
at  the  time  this  canvass  was  made.  A  close  study  of  the 
accompanying  table  shows  that  the  panic  had  considerable 
effect  upon  the  gross  receipts  of  these  firms.  For  example, 
in  1907,  32  firms  had  gross  receipts  less  than  $1,000;  in 

1908,  38  firms  were  in  the  same  group;  in  1907,  37  firms 
did  a  business  of  between  $1,000  and  $1,999;  in  1908,  38 
firms  had  the  same  fortune.  And  even  this  does  not  always 
show  the  falling  off  in  gross  receipts  of  the  individual  firm 
unless  the  decrease  was  sufficient  to  carry  it  into  a  lower 
^oup. 

Of  the  total  309   Negro  enterprises,    118  were  estab- 
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lished  too  recently  to  have  gross  receipts  in  1907  and  1908, 
and  63  did  not  furnish  sufficient  evidence,  so  they  are 
classed  as  doubtful  and  unknown.  This  leaves,  therefore, 
128  enterprises  about  which  sufficient  statements  of  gross 
receipts  were  secured  to  justify  discussion.  The  figures 
for  these,  however,  were  carefully  ascertained.  For  115 
establishments  the  exact  figures  were  taken  from  records 
kept  by  the  firms  for  the  years  1907  and  1908,  or  the  larger 
part  of  those  years,  while  the  other  13  are  estimates  based 
upon  careful  statements  from  proprietors  and  employees 
of  their  receipts  for  months  or  weeks  at  different  seasons 
of  the  two  years. 

Compared  with  the  general  retail  lines  in  New  York  City 
the  magnitude  of  Negro  business  is  creditable  when  judged 
by  gross  receipts.  Of  the  128  establishments,  87  in  1907 
and  85  in  1908  handled  a  gross  business  of  $2,999  or  less; 
32  firms  in  1907  and  38  firms  in  1908  had  gross  receipts 
between  $3,000  and  $10,000;  and  9  firms  in  1907  and  5 
firms  in  1908  carried  on  business  operations  which  ranged 
in  gross  receipts  above  $10,000,  four  of  these  in  1907  and 
two  in  1908  being  $15,000  or  more.  Considering  the 
amount  of  merchandise  kept  on  hand  and  the  valuation  of 
tools  and  fixtures,  this  business  showing  indicates  that  the 
small  amount  of  capital  invested  is  handled  with  consid- 
erable energy  and  ability  to  carry  on  such  an  amount  of 
gross  business. 

It  should  be  noted  also  that  out  of  69  establishments 
in  1907,  which  had  gross  receipts  less  than  $2,000,  14 
were  barber  shops,  8  were  coal,  wood  and  ice  dealers,  4 
were  employment  agencies,  3  were  express  and  moving- 
vans,  9  were  tailors,  pressers,  etc.,  and  8  were  miscella- 
neous— a  total  of  46.  And  in  1908,  out  of  76  establish- 
ments with  gross  receipts  under  $2,000,  18  were  barber- 
shops, 8  were  ice,  coal  and  wood  dealers,  4  were  employ- 
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ment  agencies,  3  were  express  and  moving- vans,  10  were 
tailors  and  pressers,  and  9  were  miscellaneous — making  a 
total  of  52,  The  majority  of  the  more  important  classes 
of  business  firms  such  as  brokers,  barber  shops,  grocers, 
printers,  hotel  and  lodging-house  keepers,  restaurant  and 
lunch-room  proprietors,  saloon  and  cafe  firms  and  under- 
takers have  gross  receipts  from  $2,000  a  year  and  over. 

The  full  showing  of  classified  gross  receipts  of  the  309 
establishments  is  given  in  Table  XXV  (p.  115). 

Measured,  then,  by  valuation  of  tools,  fixtures,  etc.,  by 
merchandise  on  hand,  and  by  gross  receipts  in  1907  and 
1908,  Negro  enterprises  with  a  small  command  of  capi- 
tal and  credit  do  a  comparatively  large  gross  amount  of 
retail  business. 


CHAPTER  III 
Dealing  with  the  Community 

The  severest  test  of  a  business  enterprise  is  its  relation 
to  the  community,  both  the  commercial  houses  with  which 
it  deals  and  the  consuming  public  to  whom  it  sells.  With 
the  former  a  firm  must  establish  credit,  with  the  latter  it 
must  build  up  confidence.  Credit  is  established  by  the 
prompt  payment  of  bills,  the  length  of  time  a  firm  has  been 
in  operation  allowing  time  to  make  a  good  reputation  and 
its  business  methods  in  dealing  with  its  suppliers.  The  con- 
fidence of  customers  is  secured  by  the  care  and  accuracy 
with  which  orders  are  filled,  the  length  of  time  the  firm 
has  been  in  a  certain  locality  and  patrons  have  dealt  with 
it  and  by  the  whims  and  prejudices  of  the  community  or 
locality. 

It  was  out  of  the  question  to  get  data  which  would  cover 
all  of  these  points,  but  sufficient  material  was  gathered  to 
throw  considerable  light  on  (i)  the  length  of  time  the 
firms  had  been  established,  (2)  the  length  of  time  they  had 
been  situated  at  the  particular  address  where  they  were 
found,  (3)  the  means  used  in  keeping  the  accounts  of  sales, 
expenditures,  etc.,  (4)  whether  they  gave  credit  to  cus- 
tomers and  whether  they  received  credit  from  suppliers, 
and  (5)  what  proportion  of  their  customers  were  white 
and  what  proportion  were  colored. 

I.  AGE  OF  establishments 

Negroes  are  often  said  to  be  able  to  start  but  unable  to 
continue  in  undertakings  which  require  determination,  per- 
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sistence,  tact,  and  which  involve  strenuous  competition. 
This  opinion  is  certainly  not  borne  out  by  the  age  of  their 
business  enterprises  in  New  York.  For,  in  the  face  of 
conditions  they  had  met  in  beginning  business  in  New  York 
City,  only  51  out  of  the  known  309  enterprises  had  been 
established  less  than  one  year;  67  between  one  and  two 
years;  114  between  two  years  and  six  years,  and  33  be- 
tween six  years  and  ten  years.  Twenty-two  had  been  es- 
tablished between  ten  and  fifteen  years,  and  twenty  were 
fifteen  or  more  years  old,  nine  of  them  having  been  estab- 
lished twenty  years  or  more;  the  age  of  two  was  unknown. 
When  it  is  remembered  that  during  the  first  decades  after 
emancipation  the  larger  number  of  the  most  energetic  Ne- 
groes was  absorbed  in  professional  occupations,  princi- 
pally teaching,  because  of  the  great  need  in  race  uplift,  and 
that  business  pursuits  have  had  until  within  the  last  few 
years  minor  consideration,  to  say  nothing  of  trials  and 
failures  in  the  effort  to  gain  business  experience,  the  age 
of  these  enterprises  must  be  counted  a  creditable  showing. 
And  it  is  a  good  recommendation  to  the  commercial  world 
that  the  Negro  has  not  made  a  reputation  for  bankruptcy 
assignments.  When  one  reflects  that  nearly  all  of  these 
proprietors  and  promoters  have  migrated  to  New  York 
City  from  less  progressive  communities  and  that  the 
chances  to  get  experience  in  a  well-established  business 
before  they  attempt  to  start  an  enterprise  for  themselves 
is,  except  in  very  rare  cases,  denied  Negroes,  the  perman- 
ency of  the  ventures  in  the  commercial  current  deserve 
commendation. 

2.    PERMANENCE    OF    LOCATION 

No  less  interesting  than  the  length  of  time  a  firm  had 
been  established  was  the  length  of  time  it  had  been  located 
at  the  address  where  it  was  found  by  the  canvasser  in  1909. 
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The  exact  causes  which  induce  the  Negro  firms  to  change  ad- 
dresses could  not  be  ascertained,  but  81  out  of  275  had  been 
at  the  address  where  they  were  found  less  than  one  year, 
although,  as  shown  above,  only  51  were  less  than  one  year 
old ;  y2  had  been  at  their  present  address  between  one  year 
and  two  years,  which  leaves  a  smaller  margin  between  that 
number  and  the  67  shown  to  have  been  established  that 
length  of  time.  There  was  a  similar  small  margin  of  com- 
parison in  the  groupings  of  two  to  four  and  four  to  six 
years  between  the  time  the  firms  were  established  and  the 
length  of  time  they  had  remained  at  the  one  address.  This 
shifting  is  due  probably  to  the  movements  of  the  Negro 
population  upon  which  the  firms  depend  for  patronage,  but 
partly  to  inexperience. 

The  first  of  these  facts  would  have  effect  on  the  question 
of  a  firm's  getting  credit  on  purchases  of  supplies  and  both 
facts  mean  a  great  deal  in  securing  and  holding  a  retail 
trade. 

That  a  detailed  comparison  may  be  made.  Table  XXVI, 
showing  length  of  time  firms  had  been  at  addresses  where 
they  were  found,  is  added  (p.  119). 

3.    BUSINESS  METHODS 

The  age  and  permanence  of  a  firm  does  not  influence  its 
success  so  much  as  its  business  methods.  And  an  index  of 
its  efficiency  in  this  respect  is  its  methods  of  accounting. 
These  are  shown  in  the  means  used  for  keeping  accounts- 
Negro  business  men  were  asked  whether  or  not  they  used 
ledger,  journal,  cash-book,  day-book,  or  other  records. 
Some  enterprises  such  as  grocery  stores,  would  have  need 
of  a  mechanical  register.  If  a  firm  had  one,  it  was  in- 
spected. Facts  about  49  establishments  were  not  available. 
Of  these,  35  firms  had  no  means  of  keeping  accounts,  other 
than  the  memories  of  those  running  the  place.    These  were. 
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however,  very  small  enterprises.  Of  the  260  remaining,  60, 
or  23  per  cent,  kept  a  ledger,  122,  or  46.9  per  cent,  kept  a 
cash-book,  and  33.5  per  cent  had  day-books.  Thus  show- 
ing that  2>7  more  firms  kept  day-books  than  kept  ledgers, 
and  62  more  firms  kept  cash-books  than  ledgers.  Of  the 
260,  28  had  mechanical  cash  registers  and  64  had  some 
form  of  record  in  addition  to  or  other  than  those  named. 
In  a  phrase,  the  Negro  business  man  is  learning  the  methods 
of  the  business  world  in  keeping  track  of  his  business  af- 
fairs, though  in  most  cases  they  are  small.  Table  XXVII 
gives  the  details  on  this  point.     (See  p.  121.) 

4.    CREDIT  RELATIONSHIPS 

The  manner  and  care  with  which  a  firm  keeps  record  of 
the  business  it  transacts  is  closely  connected  with  its  credit 
relations  with  the  buying  and  selling  community.  And 
both  these  determine  to  a  large  extent  its  business  opera- 
tions. Considerable  light  was  thrown  upon  the  credit  rela- 
tions of  Negro  enterprises  by  finding  out,  wherever  pos- 
sible, whether  a  firm  gave  credit  occasionally  or  habitually 
to  customers  and  whether  it  received  credit  from  suppliers. 
Naturally,  many  proprietors  would  not  give  any  reply  to 
such  an  inquiry,  and  especially  about  their  credit  standing 
with  wholesale  firms.  On  such  a  delicate  point,  however, 
information  about  the  giving  of  credit  was  secured  from 
205  firms,  and  about  the  receiving  of  credit  from  94  firms. 
Of  the  205  that  furnished  statements  on  the  matter  of 
giving  credit,  87,  or  42.4  per  cent,  occasionally,  and  69,  or 
33.6  per  cent,  habitually  had  given  credit  to  customers, 
while  49,  or  23.9  per  cent,  did  not  allow  credit.  When 
asked  about  their  credit  relations  with  suppliers,  47  replied 
that  they  did  receive  credit,  and  47  that  they  did  not  re- 
ceive any;  and  215  gave  no  reply  on  this  point. 
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5.    THE  PURCHASING   PUBLIC 

Length  of  time  established,  length  of  location  at  an  ad- 
dress, methods  of  accounting  and  the  credit  relations  play 
no  more  important  a  part  in  the  efforts  of  Negroes  to  build 
up  their  business  enterprises  than  do  the  subtle  whims  and 
prejudices  of  the  community.  This  is  shown  first  by  the 
location  of  nearly  all  the  enterprises  in  Negro  neighbor- 
hoods. Of  all  the  309  enterprises,  288  were  located  either 
within  or  upon  the  border  of  the  Negro  districts.  It  may 
be  expected,  of  course,  that  Negroes  will  look  to  their  own 
people  first  for  their  patronage,  but  they  should  be  allowed 
to  cater  to  the  public  at  large,  especially  in  a  cosmopolitan 
commercial  center  like  New  York.  In  the  case  of  real 
estate  brokers,  this  is  partly  true  and  has  grown  partly 
out  of  the  Negro  broker's  ability  to  handle  more  success- 
fully than  others  properties  tenanted  by  Negroes.  It  is 
not  generally  the  case  in  other  lines  of  business,  however, 
as  the  testimony  of  many  Negro  business  men  shows. 

It  was  dif^cult  to  get  statements  that  would  be  a  basis  for 
a  percentage  estimate  of  how  liberally  white  people  traded 
with  these  Negro  firms.  Brokers  gave  no  statements  that 
could  be  so  used  because  nearly  all  of  the  16  brokers  had 
many  transaction  which  involved  white  owners  and  colored 
tenants,  white  or  colored  sellers  and  white  or  colored  buy- 
ers. Employment  agencies  faced  a  similar  situation.  Of  the 
other  279  firms,  81,  or  29.7  per  cent,  reported  no  white 
customers;  92,  or  33.3  per  cent,  reported  that  less  than  10 
per  cent  of  their  customers  were  white.  Thus  63  per 
cent  of  the  Negro  business  firms  have  to  depend  upon  the 
small  purchasing  power  of  their  own  people  for  the  trade 
with  which  to  build  up  their  enterprises.  This  is  partly 
due  to  the  feeling  of  the  Negroes  in  business  that  they 
are  to  cater  mainly  to  Negroes  and  partly  to  their  inexperi- 
enced way  of  handling  customers.     But  the  main  reasons 
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are  the  difficulties  they  have  in  renting  places  in  desirable 
localities  and  in  the  refusal  of  white  people  to  patronize 
Negroes  in  many  lines  of  trade/  Of  the  remaining  firms 
42,  or  15  per  cent,  reported  between  10  and  49  per  cent 
white  customers.  The  numbers  above  were  small  and  only 
one  firm,  in  the  class  of  dressmaking  and  millinery,  and 
three  in  the  miscellaneous  class,  reported  an  exclusive  white 
trade. 

What  a  battle  the  Negro  business  man  has  to  fight  can 
be  surmised  when  to  the  fact  of  a  narrow  patronage  from 
his  own  people,  who  have  the  small  purchasing  power  of 
their  low-paid  occupations,  is  added  the  severe  competition 
of  white  firms  with  larger  capital,  with  more  extended  credit 
and  larger  business  experience,  that  vie  with  him  for  even 
this  limited  field.  Table  XXVIII  (p.  125),  which  follows, 
was  compiled  on  the  basis  of  proprietors'  statements  of  the 
probable  number  of  white  and  colored  customers  over  a 
given  number  of  months.  It  is  about  as  accurate  as  such 
an  estimate  can  be  and  is  far  more  reliable  and  definite 
than  general  impressions.  The  percentages  of  white  cus- 
tomers are  given,  it  being  understood  that  the  remainder 
were  Negroes.  This  small  amount  of  information  is  very 
significant  in  showing  how  the  attitude  of  the  white  public 
affects  the  economic  advancement  of  the  Negroes. 

In  the  foregoing  chapter  we  have  reviewed  some  very 
definite  facts  concerning  the  Negro  business  man's  dealing 
with  the  community.  We  have  seen  that  his  enterprises 
are  permanently  established  although  againt  great  odds, 

*  This  conclusion  is  based  upon  the  statements  of  Negroes  that  white 
people  have  entered  their  stores  apparently  to  buy,  but  beat  a  retreat 
upon  finding  a  Negro  in  charge.  Two  Negro  proprietors  employed 
white  workmen  to  call  at  residences,  etc.,  in  the  operation  of  their 
businesses  while  they  kept  in  the  background.  The  writer  traced  out 
cases  of  refusals  to  rent  places  to  Negro  firms.  Some  of  the  incidents 
would  be  amusing  if  they  were  not  tragic. 
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but  that  permanence  of  address  is  not  so  well  secured. 
Nearly  all,  260  out  of  309,  were  known  to  have  some  of  the 
usual  methods  of  keeping  accounts,  and  of  the  205  from 
whom  information  on  the  matter  was  obtained  about  three- 
fourths  gave  credit  either  occasionally  or  habitually;  while 
of  the  94  who  answered  as  to  their  receiving  credit,  about 
half  did  and  the  other  half  did  not  receive  credit. 

The  attitude  of  the  white  purchasing  public  has  had  a 
tremendous  effect  on  Negro  business,  because  it  has  failed 
to  forget  color  in  its  business  dealings.  In  many  lines  of 
business  white  people  will  not  patronize  Negroes  at  all  and 
about  two-thirds  of  all  enterprises  depend  upon  the  low 
purchasing  power  of  the  Negro  group.  The  idea  that 
white  people  will  not  trade  with  them  to  any  considerable 
extent  and  that  they  must  depend  upon  their  own  people 
is  so  steeped  into  the  mind  of  the  Negro  that  he  often  does 
not  perceive  that  he  is  catering  to  the  whole  public,  white 
and  black. 


CHAPTER  IV 
Some  Sample  Enterprises 

In  the  first  chapters  on  Negro  business  enterprises,  the 
several  classes  of  establishments  were  described  in  order  to 
present  a  picture  of  business  among  Negroes  as  a  whole. 
A  more  concrete  idea  of  the  organization  and  operation  of 
these  enterprises,  as  well  as  of  the  proprietors  who  own  and 
operate  them,  may  be  gained  from  detailed  descriptions  of 
selected  establishments  of  each  kind.  These  have  been 
chosen  as  representing  a  fair  type  of  the  classes  to  which 
they  belong.  On  some  points  there  may  be  wide  variations, 
but  each  class  as  a  whole  is  fairly  represented  by  those  de- 
tailed. 

I.    INDIVIDUALS   AND   PARTNERSHIPS 

Establishment  No.  i  was  a  barber  shop  started  in  1898, 
and  moved  once  to  the  present  address  eleven  years  before. 
The  proprietor  was  born  in  Savannah,  Georgia,  had  re- 
sided in  New  York  City  for  about  twenty  years,  and  was  a 
journeyman  barber  before  starting  his  own  shop.  He  em- 
ployed four  barbers  besides  himself,  paying  each  barber 
between  forty  and  fifty  per  cent  of  his  receipts.  This  shop 
was  about  12  feet  by  40  feet,  and  the  rental  was  $30.00 
per  month.  The  estimated  value  of  his  tools  and  fixtures 
was  about  $700.00,  and  the  estimated  gross  receipts  of  his 
business  were  $3,500.00  in  1907  and  $4,000.00  in  1908.  The 
proprietor  kept  a  cash-book  which  he  balanced  once  a  week. 
He  started  his  enterprise  with  one  chair,  bought  with  sav- 
ings from  his  earnings  as  a  barber.  He  did  a  strictly  cash 
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business.  His  customers  were  Negroes  only,  although  he 
kept  a  first-class,  cleanly  place,  was  in  a  district  where 
there  were  a  large  number  of  small  white  business  estab- 
lishments and  some  white  tenants,  and  bought  his  sup- 
plies from  a  white  firm. 

No.  2.  This  was  a  barber  shop  established  in  1890,  had 
moved  twice,  and  had  been  located  at  the  last  address  four 
years.  The  proprietor  called  himself  "  the  pioneer  "  as  he 
visited  New  York  City  in  1856-7  and  had  been  living  here 
32  years  in  1909,  coming  from  Calvert  County,  Maryland. 
He  had  worked  as  a  barber  in  a  shop  run  for  white  cus- 
tomers, and  by  this  means  saved  money  to  set  up  for  him- 
self in  Mott  Haven  some  years  before  opening  in  New 
York.  He  employed  one  additional  barber,  had  a  shop 
about  12  feet  by  28  feet,  for  which  he  was  paying  $35.00 
rent.  His  tools  and  fixtures  were  worth  about  $200.00, 
and  his  gross  receipts  amounted  to  about  $900.00  in  1907 
and  about  $850.00  in  1908.  He  used  a  cash-book  and  oc- 
casionally credited  customers,  although  he  paid  cash  for 
supplies  from  a  white  firm.  His  shop  was  located  in  a  dis- 
tinctly Negro  neighborhood  and  all  his  customers  were 
Negroes. 

No.  3.  This  establishment  was  a  grocery  store  started 
by  a  West  Indian  at  the  address  where  it  was  found,  who 
took  a  partner  at  the  beginning  of  the  second  year.  The 
junior  partner,  a  Virginian  by  birth,  was  brought  to  New 
York  by  his  mother  12  years  previously,  while  the  other 
had  resided  here  ten  years.  The  senior  partner  had  a  very 
small  grocery  business  during  one  year  in  the  West  Indies 
and  worked  as  an  elevator  boy  and  saved  capital  after  com- 
ing to  New  York,  as  his  change  of  residence  had  absorbed 
his  limited  resources.  The  Virginian  was  peddling  tea  and 
coffee  before  entering  the  firm.  He  had  been  a  porter 
in  a  department  store,  but  preferred  "  to  be  independent, 
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as  it  seemed  too  hard  to  work  for  another  man."  They  em- 
ployed one  helper  and  both  put  in  their  time ;  they  occupied 
a  floor  space  20  feet  by  40  feet,  at  a  rental  of  $35.00  per 
month.  The  tools  and  fixtures  were  estimated  at  $350.00; 
these  included  a  safe  and  a  large  national  cash  register. 
The  careful  inventory  of  stock  showed  $450.00  worth  on 
hand,  and  the  gross  receipts  from  May,  1908,  to  May,  1909, 
was  estimated  at  $6,000.00.  The  large  national  cash  regis- 
ter and  bank  book  were  sufficient  means  of  keeping  ac- 
counts for  the  strictly  cash  conduct  of  the  business.  Only 
a  few  whites,  about  all  of  whom  were  Jews,  live  in  the 
blocks  adjoining  the  Negro  neighborhood.  They  found 
this  store  most  convenient  and  traded  with  the  firm,  but 
more  than  five-sixths  of  its  customers  were  Negroes.  The 
firm  sent  out  hand-bills  weekly,  and  used  other  forms  of 
advertisement. 

No.  4  was  a  grocery,  started  in  September,  1906,  at  the 
same  address  where  it  was  found  by  the  investigator.  The 
proprietor  came  from  the  West  Indies  to  New  York  City 
about  12  years  previously  and  engaged  in  hotel  work  by 
means  of  which  he  saved  his  capital.  He  was  still  so  em- 
ployed, while  his  brother  conducted  the  store.  The  store 
room  was  about  14  feet  by  40  feet,  at  a  rental  of  $35.00 
per  month.  The  tools  and  fixtures  were  valued  at  $100.00, 
and  the  merchandise  on  hand  at  about  $300.00.  The  esti- 
mated gross  receipts  were  between  $2,500  and  $3,000  in 
1907,  and  about  $2,700  in  1908.  Only  a  cash-book  was 
used  in  keeping  accounts.  This  was  balanced  once  a  week, 
and  an  inventory  of  the  stock  was  taken  once  a  quarter. 
Credit  was  habitually  allowed  to  customers,  all  of  whom 
were  Negroes.     No  whites  lived  in  the  neighborhood. 

No.  5.  This  was  a  real-estate  and  insurance  agent,  who 
began  business  in  July,  1907,  and  had  moved  once  since. 
He  was  born  in  Virginia  and  had  been  in  New  York  City 
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twelve  years.  This  man's  business  career  started  as  soon 
as  he  left  college,  as  his  father  had  given  him  an  education 
and  arranged  affairs  to  that  end.  He  entered  his  father's 
barber  shop  in  Virginia  and  remained  three  years,  then 
came  to  New  York  and  started  a  club  and  saloon  business 
with  capital  brought  from  his  native  home.  This  was  car- 
ried on  four  years  and  sold  out.  After  several  intervening 
years,  the  present  enterprise  was  started  on  some  of  the 
capital  derived  from  the  sale  of  the  previous  establishment. 
He  employed  two  collectors,  had  an  office  space  of  about 
12  by  40  feet  in  one  of  the  tenements  of  which  he  had 
charge.  His  gross  receipts  from  commissions,  etc.,  were 
about  $2,300.00  in  1908.  Ledger,  cash-book  and  day-book 
were  used  in  accounting.  The  landlords  of  the  properties 
he  handled  were  all  white,  but  all  tenants  were  Negroes. 
The  real  estate  sales  and  exchanges  he  has  handled  have 
been  of  a  similar  kind. 

No.  6.  This  was  a  real  estate  broker  who  began  business 
in  November,  1903,  in  Nassau  street  and  moved  to  his  pres- 
ent address  two  years  later.  He  was  born  in  New  York 
and  has  always  made  his  home  there.  Before  he  finished 
his  high  school  course,  he  worked  during  spare  hours  and 
vacations  for  a  real  estate  firm.  After  graduation  from 
high  school,  he  started  to  work  with  the  same  firm  on  a 
commission  basis  until  he  began  business  for  himself  as  a 
regular  broker.  He  employed  two  assistants  in  his  busi- 
ness and  had  an  office  in  one  of  the  large  buildings  in  the 
Wall  Street  district.  His  office  was  modestly  but  ade- 
quately furnished,  the  fixtures,  typewriter,  etc.,  estimated 
at  $200.00.  In  1907  his  gross  receipts  from  commissions, 
fees,  etc.,  were  over  $2,500,  and  in  1908  over  $3,000.  His 
capital  was  accumulated  from  the  business;  he  used  led- 
ger and  cash-book  in  his  accounting  and  both  gave  and 
received  credit  in  his  transactions.     He  was  a  member  of 
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the  New  York  Fire  Insurance  Exchange,  and  has  done  con- 
siderable study  in  evening  courses  on  insurance,  banking, 
etc.  About  95  per  cent  of  his  business  dealings  were  with 
white  people. 

No.  7.  This  enterprise  in  dressmaking  and  ladies  tailor- 
ing was  started  in  August,  1906,  at  the  address  where 
found.  The  proprietress  came  from  her  native  city,  Pitts- 
burgh, Pa.,  to  New  York  three  years  previously,  and  set 
up  her  establishment  with  money  she  had  saved  from  sew- 
ing in  Pittsburgh.  She  employed  three  helpers  and  used 
for  business  purposes  the  front  room  of  her  apartment, 
which  rented  for  $25.00  per  month.  Her  tools  and  fixtures 
were  valued  at  about  $175.00,  and  she  kept  less  than  $100.00 
worth  of  stock  on  hand,  as  all  work  was  to  order.  Gross 
receipts  were  about  $2,300  in  1907,  and  about  $3,000  in 
1908.  A  cash-book  only  was  used  in  keeping  accounts. 
About  three-fourths  of  the  customers  were  white. 

No.  8.  This  is  an  employment  agency  started  about 
1889  by  the  proprietor  who  came  from  Delaware  the  year 
preceding.  In  the  flourishing  days  when  Negro  help  was 
in  large  demand  he  made  money  and  formerly  employed 
two  or  three  helpers.  When  seen,  he  alone  did  not  find  full 
employment.  His  fixtures  were  worth  less  than  $50.  He 
used  two  front  rooms  of  his  living  apartment  for  business 
purposes.  His  gross  receipts  in  1907  were  $1,316,  and  in 
1908,  $1,076.  He  used  a  cash-book  and  the  two  record 
books  required  by  the  employment  license  law.  He  sup- 
plied colored  help  for  white  families  almost  entirely;  busi- 
ness was  running  low  because  white  help  was  "  displacing 
the  colored  help  of  years  past." 

No.  9.  This  was  a  restaurant,  established  in  September, 
1904,  and  moved  to  the  present  address  two  years  later. 
The  proprietor  was  born  in  Jacksonville,  Florida,  and  had 
resided  in  New  York  six  years  when  interviewed.    He  was 
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a  cook  and  head-waiter  before  beginning  business  for  him- 
self. He  had  two  employees,  his  place  occupied  a  14  feet 
by  40  feet  basement,  for  which  he  paid  about  $18.00  rental. 
His  fixtures,  etc.,  were  valued  at  about  $150,  and  his  gross 
receipts  were  about  $3,500  in  1907,  and  $3,000  in  1908. 
He  had  saved  money  for  the  enterprise  while  engaged  in 
hotel  service  in  Jacksonville.  All  his  customers  were  Ne- 
groes, except  one  white  regular  customer.  He  admitted 
occasionally  giving  credit  to  customers,  although  a  sign 
on  the  wall  said,  "  Positively,  no  trust." 

No.  10.  This  firm  sold  coal,  wood  and  ice.  It  was  estab- 
lished in  September,  1907,  at  the  address  where  found,  by  a 
native  Virginian  who  had  lived  in  New  York  seventeen 
years,  and  had  previously  worked  as  a  porter  in  a  jewelry 
house.  No  help  was  employed  and  the  small  amount  of 
stock  on  hand,  between  $40  and  $50,  was  kept  in  a  cellar 
about  12  feet  by  18  feet.  For  this  a  rental  of  about  $8.00 
per  month  was  paid.  The  gross  receipts  amounted  to  about 
$800  in  1908.  The  proprietor  had  saved  some  money  from 
his  previous  occupation  on  which  to  begin;  he  was  located 
in  a  Negro  neighborhood,  so  depended  entirely  on  their 
patronage.  He  habitually  gave  credit  to  customers  but 
received  none  from  his  white  suppliers. 

No.  II.  This  tailoring  establishment  was  started  in 
September,  1907,  by  a  West  Indian,  who  had  lived  in  New 
York  eighteen  years  and  had  worked  as  journeyman  tailor 
in  St.  Christopher,  W.  I.  He  had  moved  five  times  since 
the  business  was  begun.  He  did  mostly  cutting  and  fitting, 
but  some  "  busheling."  He  did  not  employ  any  help,  and 
lived  in  two  rooms  in  the  rear  of  his  business  place,  paying 
$25  per  month  for  all.  The  tools  and  fixtures  were  worth 
about  $150,  and  the  stock  on  hand  about  $50,  while  gross 
receipts  had  amounted  to  $1,200  in  1907  and  about  $1,100 
in  1908.  He  kept  a  cash-book;  gave  credit  occasionally, 
but  received  none. 
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This  proprietor  said  he  came  to  New  York  leaving  pay- 
ing work  behind,  because  of  tales  of  high  wages  in  his 
trade;  that  at  first  he  answered  advertisements  for  jour- 
neymen but  was  turned  away  when  they  saw  he  was  a 
Negro.  Finally,  he  worked  as  waiter  to  get  money  to  start 
for  himself.  His  first  "  stand  "  was  in  a  white  neighbor- 
hood with  white  trade,  but  when  a  considerable  number  of 
Negro  customers  began  to  frequent  his  place  the  neigh- 
bors made  objections  to  the  landlord,  who  would  no  longer 
rent  him  the  place.  At  the  time  of  the  interview  he  was  in 
a  Negro  neighborhood  and  had  only  four  or  five  white  cus- 
tomers. 

No.  12.  This  also  was  a  tailoring  firm,  started  in  1907, 
which  did  mainly  cleaning,  pressing  and  repairing  ("bushel- 
ing").  The  proprietor  was  a  Georgian  by  birth,  came  to  New 
York  six  years  previously,  and  worked  as  a  valet,  and  as  ele- 
vator man  in  an  apartment.  He  employed  one  part-time 
assistant,  used  for  his  business  the  front  room,  about  12 
feet  by  14  feet,  of  an  apartment  which  rented  for  $25  per 
month.  His  tools  and  fixtures  were  valued  at  $140,  and 
he  carried  about  $75  worth  of  second-hand  clothing  in 
stock.  His  gross  receipts  in  1908  were  about  $800.  He 
kept  lists  of  work  done  for  customers.  He  had  been  in  the 
same  line  of  business  for  seven  years  in  his  native  state, 
and  both  times  had  saved  wages  to  carry  out  his  "  desire 
from  a  lad  up  to  do  business."  About  two-thirds  of  his 
customers  were  white,  and  he  gave  credit  habitually. 

No.  13.  This  firm  for  express  and  moving  service  was 
established  in  September,  1902,  in  the  same  block  where 
found,  by  a  Virginian,  who  had  lived  in  New  York  City 
fifteen  years  and  who  worked  as  a  Pullman  porter  before 
beginning  in  this  line  of  business.  He  usually  employed 
from  five  to  seven  men,  according  to  the  seasonal  trade. 
He  had  an  express  wagon  and  two  vans,  which  with  the 
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horses  were  valued  at  $1,200.  His  gross  receipts  amounted 
to  about  $3,100  in  1907,  and  about  $3,600  in  1908.  In 
keeping  accounts  both  ledger  and  day-book  were  used. 
The  proprietor  had  run  a  small  grocery  in  Virginia  before 
coming  to  New  York,  and  some  of  the  capital  from  its  sale 
had  been  saved  and  put  into  this  enterprise.  He  depended 
upon  white  customers  for  about  two-thirds  of  his  patronage. 

No.  14  was  a  manicurist  and  hair-dressing  firm  started 
by  the  proprietress  in  May,  1903,  who  had  been  in  New 
York  eleven  years  in  1909  and  who  worked  at  a  pocket- 
book  factory  before  starting  into  this  venture.  She  was  a 
native  of  Virginia.  The  enterprise  was  not  large  enough 
for  any  employees;  tools  and  fixtures  were  worth  about 
$60,  and  hair  goods,  etc.,  on  hand  were  valued  at  $75 ;  the 
front  room,  about  12  by  14  feet,  of  the  living  apartment 
was  used  for  business  purposes.  In  1907  and  1908  the 
gross  receipts  averaged  about  $1,000,  which  was  mainly 
fees  for  manicure  and  hair-dressing  services.  This  enter- 
prise was  started  that  the  proprietress  might  "  be  at  home," 
and  a  cash  trade  almost  solely  among  white  people  was 
being  developed. 

No.  15.  This  was  an  undertakers  establishment  started 
in  1897  by  a  minister,  who  came  to  New  York  from  Vir- 
ginia about  twenty-five  years  ago.  The  firm  had  been 
located  at  the  address  where  found  about  nine  years,  and 
had  a  branch  in  another  part  of  Manhattan.  Two  helpers 
were  employed,  the  floor  space  was  about  20  by  40  feet, 
for  which  a  rental  of  $35  per  month  was  paid.  Tools  and 
fixtures,  including  dead-wagon,  were  valued  at  $1,200,  and 
about  $300  of  stock  was  kept  on  hand.  The  gross  receipts 
of  the  business  were  about  $9,000  in  1907,  and  about 
$8,000  in  1908.  Ledger,  cash-book,  day-book,  and  fun- 
eral register  were  used  in  keeping  accounts.  The  proprietor 
started  on  a  small  saving  from  his  salary  as  a  minister. 
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having  to  run  the  business  a  year  before  he  had  the  addi- 
tional $200  in  cash  for  deposit  for  registration  in  the  Casket 
Makers  Association,  thus  securing  credit  on  supplies.  He 
habitually  allows  credit  to  customers,  all  of  whom,  with 
very  rare  exceptions,  are  Negroes. 

No.  16  was  a  hotel  on  the  European  plan,  established  in 
1899  by  a  Georgian  who  had  been  in  New  York  five  years 
previously  and  had  saved  his  wages  in  several  kinds  of 
hotel  work  to  get  his  start.  He  usually  employed  six  help- 
ers; the  place  occupied  a  four-floor  building  about  25  by 
60  feet,  for  which  a  rental  of  $1,800  per  year  is  paid.  Fix- 
tures, furniture,  etc.,  were  valued  at  $2,000.  The  gross 
receipts  of  the  hotel  were  a  little  over  $10,000  in  1907, 
and  between  $9,000  and  $10,000  in  1908.  Both  ledger  and 
cash-book  were  used  in  keeping  accounts.  Nearly  all  cus- 
tomers were  Negroes,  and  whites  were  not  especially  sought 
because  those  who  did  come  were  usually  looking  for  a 
colored  dive  and  did  not  act  in  an  orderly  way.  Credit 
was  occasionally  allowed  customers  and  the  firm  had  such 
standing  that  it  could  get  such  amounts  from  suppliers  as 
it  wished. 

No.  17  was  a  pool-room  with  a  club  arrangement  in  con- 
nection. It  was  started  in  1901  by  a  native  of  Virginia, 
who  had  been  living  in  New  York  eleven  years.  The  firm 
had  moved  once  since  its  establishment.  The  proprietor 
was  a  waiter  before  beginning  this  enterprise;  he  em- 
ployed two  helpers,  his  place  occupied  three  floors  about  25 
by  40  feet,  and  he  paid  a  rental  of  $75  per  month.  His 
fixtures,  tables,  etc.,  were  valued  at  between  $1,800  and 
$2,000,  and  he  said  they  were  all  paid  for.  In  1907  the 
gross  receipts  were  about  $3,400,  and  in  1908  about  $3,700, 
the  "  best  year."  A  cash-book  was  kept  and  balanced  twice 
a  year.  Negroes  "  almost  altogether "  were  customers. 
This  proprietor  had  an  ambition  from  boyhood  to  run  a 
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business  and  at  one  time  had  a  second-hand  furniture  store 
in  Long  Branch,  N.  J. 

No.  18  was  a  job-printing  house,  started  in  June,  1908, 
run  since  that  time  at  the  same  place  by  two  partners,  one 
of  whom  was  born  in  Washington,  D.  C,  the  other  in  the 
West  Indies.  The  West  Indian  had  been  in  New  York  fif- 
teen years  in  1909,  and  had  been  in  the  same  business  once 
before ;  the  other  had  been  in  New  York  twenty-five  years ; 
both  had  saved  money  as  they  worked  as  journeymen 
printers  before  entering  business  for  themselves.  At  the 
time  of  the  interview  they  did  not  employ  any  helpers,  but 
their  tools,  fixtures,  etc.,  were  valued  at  about  $900,  and 
the  floor  space  occupied  was  about  14  by  25  feet  The 
gross  receipts  during  the  six  months  of  1908  were  about 
$900,  and  the  monthly  average  for  the  first  month  of  1909 
was  somewhat  higher.  A  cash-book  was  used  in  keeping 
accounts,  and  about  one-third  of  their  customers  were  white 
people.    They  did  a  strictly  cash  business. 

No.  19  was  a  saloon  and  cafe  which  was  opened  in  No- 
vember, 1908,  at  the  place  where  found.  The  proprietor 
came  from  Kentucky  to  New  York  about  ten  years  pre- 
viously and  worked  in  a  cigar  store.  He  employed  from 
seven  to  nine  helpers,  and  his  place  occupied  about  20  by 
60  feet  floor  space,  with  a  rathskeller  in  the  basement;  he 
paid  $100  per  month  rental.  Fixtures,  etc.,  were  valued  at 
about  $2,200,  and  stock  was  kept  on  hand  to  the  amount  of 
between  $700  and  $800.  Suflicient  data  for  an  estimate  of 
gross  receipts  were  not  forthcoming.  Ledger  and  cash- 
book,  with  cash-register,  kept  record  of  business  transacted. 
Customers  were  "  Negroes,  almost  exclusively "  with  a 
"  white  person  now  and  then."  At  one  time  the  proprietor 
ran  a  cigar  store,  growing  out  of  his  work  in  such  an  estab- 
lishment. 


573]  SOME  SAMPLE  ENTERPRISES  137 

2.    THE   NEGRO   CORPORATION 

As  was  pointed  out  in  a  previous  chapter,  the  Negro 
enters  business  either  alone  or  with  one  or  two  partners. 
Small  enterprises  can  be  so  financed.  But  for  undertakings 
that  require  considerable  capital  those  who  enter  them 
must  either  have  large  means  or  a  number  must  combine 
their  small  funds. 

The  Negro  is  alert  to  business  lines  which  offer  chances 
of  profit.  He  is  slowly  learning  the  method  of  **  big  busi- 
ness." The  corporation,  with  its  advantages  of  impersonal 
responsibility,  facility  for  taking  in  or  releasing  members, 
and  particularly  its  combined  capital,  has  been  adopted  in  a 
few  cases.  These  can  be  treated  briefly  for  what  variations 
they  show  from  the  general  type. 

One  of  these  was  a  corporation  that  ran  a  garage,  fur- 
nished storage  and  other  care  for  machines  and  operated  a 
line  of  taxicabs,  employing  from  nine  to  eleven  men.  Three 
of  the  firm  members  had  been  employed  chauffeurs  and 
thus  got  the  idea  and  the  money  to  start  the  firm.  There 
was  storage  space  for  about  50  cars.  One  of  the  pro- 
prietors came  from  Georgia,  another  from  North  Carolina. 
They  had  a  book-keeper  and  the  usual  books  for  a  business 
house.  Five  Negro  owners  and  about  forty  white  owners 
were  storing  cars  with  them. 

Another  enterprise  was  a  corporation  of  undertakers 
with  a  board  of  eight  directors,  who  held  nearly  all  of  the 
stock.  In  size  they  had  four  employees,  occupied  a  floor 
space  of  about  1,200  square  feet  at  a  monthly  rental  of 
$150.  The  investments  represented  about  $1,500  in  dead- 
wagon  and  fixtures  and  a  stock  on  hand  of  about  $1,000. 
The  gross  business  was  between  $9,000  and  $10,000  in 

1907,  the  first  year  of  the  business;  and  over  $20,000  in 

1908.  At  its  organization  there  were  ten  corporators  who 
subscribed  about  $300  each  to  float  the  enterprise.     It  is 
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interesting  to  note  that  a  hotel-keeper,  a  minister,  three  men 
in  other  lines  of  business  and  the  manager  of  the  concern 
were  among  these  ten. 

Two  other  corporations  were  printing  establishments, 
each  with  six  original  incorporators.  One  firm  did  job 
printing.  The  other  was  a  publisher  of  popular  songs  and 
has  produced  several  of  New  York's  most  popular  airs. 
They  had  two  and  ten  employees,  occupied  about  158  and 
3,000  square  feet  of  floor  space,  respectively.  The  larger 
firm  had  a  plant  valued  at  between  $4,000  and  $5,000,  kept 
several  hundred  dollars  worth  of  stock  on  hand  and  did  a 
gross  business  of  about  $15,000  in  1907,  and  about  $17,000 
in  1908.  The  smaller  firm  had  been  organized  in  1909. 
The  larger  had  run  more  than  four  years.  The  corpor- 
ators of  the  smaller  concern  included  an  editor,  a  mes- 
senger, silk-factory  employee,  and  laundry  employee;  those 
of  the  larger,  a  liquor  dealer,  two  actors  and  three  com- 
posers of  popular  songs. 

The  four  other  corporations  were  real  estate  firms,  a  line 
of  business  requiring  considerable  capital  and  attracting 
the  higher  grade  of  business  ability.  In  these  instances, 
all  except  one  firm  was  composed  of  the  few  original  incor- 
porators, making  the  arrangement  only  a  little  removed 
from  a  partnership.  The  one  exception  was  a  large  concern 
with  a  capital  stock  of  over  $500,000.  The  previous  oc- 
cupations of  the  principal  promoters  of  this  company  in- 
cluded a  lawyer,  a  pharmacist  and  two  real  estate  brokers. 

The  stock  of  this  concern  was  held  by  small  investors  in 
many  parts  of  the  United  States.  The  firm  at  one  time  em- 
ployed over  200  people  in  and  out  of  New  York,  and 
claimed  to  have  done  an  annual  business  of  over  $200,000. 
At  some  period  in  its  history  it  may  have  done  so  large  a 
business,  but  this  was  probably  only  for  an  exceptionally 
prosperous  year.     This  may  have  led  to  too  sanguine  at- 
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tempts  on  the  part  of  the  promoters.  Because  of  other 
poor  business  methods  and  bad  attempts  at  investment  the 
enterprise  failed  in  the  winter  of  1910-11. 

Three  obvious  points  are  shown  by  the  facts  concerning 
these  corporations:  First,  they  were  composed  of  only  a 
few  members  and  therefore  were  not  far  removed  from 
large  partnerships.  This  set  a  large  limit  to  command  of 
capital  for  there  were  no  large  capitalists  in  New  York 
among  Negroes.  Second,  this  form  of  combining  capital 
and  business  ability  has  been  tried  in  a  few  lines  of  business 
only — three  in  all,  if  we  exclude  the  garage.  Third,  as 
seen  in  their  previous  occupations,  the  promoters  were  men 
above  the  average  in  ability  and  of  some  experience. 
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The  significance  of  the  foregoing  facts  is  clearly  indi- 
cated by  the  summaries  following  each  set  of  figures.  The 
road  to  the  conclusions  is  straight.  Turning  to  the  preced- 
ing chapters,  let  us  see  what  conclusions  are  warranted. 

The  urban  concentration  of  the  Negro  is  taking  place  in 
about  the  same  way  as  that  of  the  white  population.  In 
proportions,  it  varies  only  to  a  small  extent  from  the 
movement  of  the  whites,  save  where  the  conditions  and  in- 
fluences are  exceptional.  The  constant  general  causes  influ- 
encing the  Negro  population  have  been  similar  to  those 
moving  other  parts  of  the  population  to  cities.  The  divorce 
from  the  soil  in  the  sudden  breaking  down  of  the  plantation 
regime  just  after  the  Civil  War  and  the  growth  of  indus- 
trial centers  in  the  South,  and  the  call  of  higher  wages  in 
the  North,  have  been  unusually  strong  influences  to  con- 
centrate the  Negro  in  the  cities.  It  is  with  him  largely  as 
with  other  wage-earners:  the  desire  for  higher  wages  and 
the  thought  of  larger  liberty,  especially  in  the  North,  to- 
gether with  a  restlessness  under  hum-drum,  hard  rural 
conditions  and  a  response  to  the  attractions  of  the  city, 
have  had  considerable  force  in  bringing  him  to  urban  cen- 
ters. Labor  legislation  in  the  South  has  played  its  part  in 
the  movement. 

The  growth  of  the  industrial  and  commercial  centers  of 
the  South,  the  larger  wages  in  domestic  and  personal  ser- 
vice in  the  North,  and  social  and  individual  causes  of  con- 
centration bid  fair  to  continue  for  an  indefinite  period. 
579]  143 
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The  Negro  responding  to  their  influence  will  continue  to 
come  in  comparatively  large  numbers  to  town  to  stay. 

But  the  Negro's  residence  in  the  city  offers  problems  of 
maladjustment.  Although  these  problems  are  similar  to 
those  of  other  rural  populations  that  become  urban  dwellers, 
it  is  made  more  acute  because  he  has  greater  handicaps  due 
to  his  previous  condition  of  servitude  and  to  the  prejudiced 
opposition  of  the  white  world  that  surrounds  him.  His 
health,  intelligence  and  morals  respond  to  treatment 
similar  to  that  of  other  denizens  of  the  city,  if  only 
impartial  treatment  can  be  secured.  Doubtless  death- 
rate  and  crime-rate  have  been  and  are  greater  than 
the  corresponding  rates  for  the  white  populations  of 
the  same  localities,  but  both  crime  and  disease  are  a  reflec- 
tion of  the  urban  environment  and  are  solvable  by  methods 
similar  to  those  used  to  remedy  such  conditions  among 
white  people,  if  prejudiced  presuppositions,  which  conclude 
without  experiment  or  inquiry  that  Negroes  have  innately 
bad  tendencies,  give  place  to  open-minded  trial  and  un- 
biased reason.  Snap-shot  opinions  should  be  avoided  in 
such  serious  questions  and  statesmen,  philanthropists  and 
race  leaders  should  study  the  facts  carefully  and  act  accord- 
ingly. 

The  study  of  the  wage-earners  among  the  Negroes  of 
New  York  City  has  disclosed  conditions  and  led  to  con- 
clusions in  line  with  the  foregoing  inferences.  The  Negro 
population  was  solidly  segregated  into  a  few  assembly  dis- 
tricts, thereby  confining  the  respectable  to  the  same  neigh- 
borhoods with  the  disreputable.  This  population  is  made 
up  mainly  of  young  persons  and  adults  of  the  working 
period  of  life,  attracted  to  the  city  largely  from  the  South 
and  the  West  Indies,  principally  by  the  thought  of  better 
industrial  and  commercial  advantages.  Single  persons  pre- 
dominate and  the  percentage  of  the  aged  is  low.    High  rents 
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and  low  incomes  force  lodgers  into  the  families  to  disturb 
normal  home  life. 

From  the  early  days  of  the  Dutch  Colony  the  Negro  has 
had  a  part  in  the  laboring  life  of  this  community.  While 
most  of  the  wage-earners  have  been  engaged  in  domestic 
and  personal  service  occupations,  figures  that  are  available 
warrant  the  inference  that  the  Negro  is  slowly  but  surely 
overcoming  the  handicaps  of  inefficiency  and  race  prejudice, 
and  is  widening  the  scope  of  employment  year  by  year. 
What  the  individual  asks  and  should  have  from  the  white 
community  is  a  fair  chance  to  work,  and  wages  based  upon 
his  efficiency  and  not  upon  the  social  whims  and  prejudices 
of  fellow-workmen,  of  employers,  or  of  the  community. 

In  domestic  and  personal  service  the  Negro  is  poorly 
paid  compared  with  the  cost  of  living.  And  even  in  skilled 
occupations,  where  unions  admit  him  and  wages  are  offered 
equal  to  those  of  white  workmen,  the  Negro  must  be  above 
the  average  in  speed,  in  quality  of  work  done,  and  in  re- 
liability to  secure  and  hold  places. 

In  domestic  and  personal  service,  the  verdict  from  a 
large  body  of  evidence  is  that,  judged  by  the  testimony  of 
employers  as  to  the  length  of  time  employed,  the  capability, 
sobriety  and  honesty  of  the  workers,  Negroes  furnish  a  re- 
liable supply  of  employees  that  need  only  to  be  properly 
appraised  to  be  appreciated.  What  is  needed  for  the  work- 
ers in  this  class  of  occupations  and  for  those  in  the  skilled 
trades,  is  that  more  attention  be  given  to  adequate  training, 
that  more  facilities  be  offered  and  that  a  more  sympathetic 
attitude  be  shown  them  in  their  efforts  for  better  pay  and 
better  positions. 

In  reviewing  the  Negro's  business  operations  judgment 
should  be  tempered  by  consideration  of  his  past  and  of  the 
tremendous  odds  of  the  present.  There  are  handicaps  due 
to  the  denial  of  the  chances  of  getting  experience,  to  ineffi- 
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ciency  born  of  resulting  inexperience,  to  the  difficulty  of 
securing  capital  and  building  credit  and  to  the  low  pur- 
chasing power  of  the  patronage  to  which  a  prejudiced 
public  limits  him.  He  is  not  only  denied  experience,  sorely 
limited  in  capital  and  curtailed  in  credit,  but  his  opportuni- 
ties for  securing  either  are  very  meagre.  In  spite  of  all 
this,  there  has  been  progress  which  is  prophetic  of  the 
future. 

From  the  days  of  slavery  Negroes  have  tried  the  for- 
tunes of  the  market  place  and  under  freedom  their  enter- 
prises have  increased  in  number  and  variety.  At  the  pres- 
ent time  Southern-born  and  West  Indian  Negroes  form  the 
bulk  of  the  business  men,  the  latter  far  in  excess  of  their 
proportion  in  the  Negro  population.  This  success  of  West 
Indians  is  partly  a  result  of  training  and  initiative  devel- 
oped in  a  more  favorable  environment,  as  they  had  the 
benefit  of  whatever  opportunities  their  West  Indian  sur- 
roundings offered. 

Although  they  gained  the  meagre  capital  chiefly  from 
domestic  and  personal  service  occupations,  Negroes  have 
entered  and  maintained  a  foothold  in  a  number  of  lines  of 
business  unrelated  to  these  previous  occupations.  One  of 
the  most  important  findings  is  that  Negroes  form  few  part- 
nerships and  that  those  formed  are  rarely  of  more  than 
two  persons.  Co-operative  or  corporate  business  enter- 
prises are  the  exceptions.  This  fact  has  its  most  telling 
effect  in  preventing  accumulations  of  capital  for  large  un- 
dertakings. But  co-operation  in  business  is  largely  a  matter 
of  ability  born  of  experience  and  where  can  Negroes  get 
this  experience  in  well-organized  firms,  under  experienced 
supervision?  For  it  is  more  than  a  matter  of  school  in- 
struction in  book-keeping  and  the  like.  In  practically  the 
entire  metropolis,  they  rarely  get  beyond  the  position  of 
porter,  or  some  similar  job.     Some  fair-minded  white  peo- 
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pie  who  wish  to  help  the  Negro  help  himself  could  do  great 
service  for  the  economic  advancement  of  the  Negro  by 
throwing  open  the  doors  of  business  positions  to  a  number 
of  ambitious,  capable  Negro  youths,  who  would  thus  enter 
the  avenues  of  economic  independence.  The  writer  knows 
of  three  Negroes  in  New  York  City  who  proved  themselves 
so  efficient  in  their  respective  lines  that  they  were  taken  in 
as  members  of  large  firms. 

Another  serious  matter  is  connected  with  this  point.  All 
309  firms  were  retail  establishments,  all  of  them  bought 
from  wholesale  suppliers  who  so  far  as  could  be  ascertained 
were  white  firms.  In  some  lines,  there  were  sufficient  re- 
tailers to  support  a  wholesale  house  if  their  purchases  were 
combined.  For  example,  the  group  of  50  barber  shops  or 
of  36  grocers  would  each  support  a  jobber  if  they  pooled 
their  patronage.  But  this  would  demand  an  organizing 
power,  a  business  initiative,  a  fund  of  capital  and  a  stretch 
of  credit,  which  only  some  men  experienced  in  the  method 
of  the  modern  business  world  could  possess. 

The  small  size  and  scope  of  Negro  enterprises  cannot 
be  attributed  to  lack  of  business  capacity  alone.  For  the 
gross  receipts  of  the  selected  years  taken  in  connection  with 
the  valuation  of  tools  and  fixtures,  and  with  the  stock  of 
merchandise  on  hand  showed  considerable  diligence  and 
thrift  in  turning  these  small  resources  to  active  use. 

The  variety  of  the  many  small  establishments  indicates 
also  the  initiative  of  the  Negro  in  using  every  available 
opportunity  for  economic  independence.  As  we  have  seen, 
some  of  the  proprietors  had  early  ambitions  for  business 
careers,  and  others  had  worked  hard  and  saved  carefully 
from  small  wages  that  they  might  rise  from  the  class  of  the 
employed  to  that  of  employers.  The  public  to  which  the 
Negro  business  man  caters  should  accept  his  wares  and  his 
services  for  their  face  value  and  not  discount  them  because 
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of  the  complexion  of  his  face.  Then,  too,  Negroes  must 
learn  that  the  purchasing  public  desires  to  be  pleased  and  is 
larger  than  the  limits  of  their  own  people. 

Negro  wage-earners  and  business  men  have  great  diffi- 
culty in  scaling  the  walls  of  inefficiency  and  of  race  preju- 
dice in  order  to  escape  the  discomforts  and  dangers  of  a 
low  standard  of  living. 
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1.  [188]  'Provincial  and  Local  Taxation  In  Canada. 

By  Solomon  Vinbbbbo,  Ph.D.     Pric*,  fx.s*. 


Tht  priet  for  taeh  separate  monograph  Is  for  paper-covered  copies;  separate  monograpks  marked*,  oan 
be  supplied  bound  In  cloth,  for  60c.  additional.    AN  prices  are  net. 


The  set  of  forty-nine  volomes,  covering  monographs  1-124,  is  offered,  tMond,  for  $168:  except  that 
Volume  II  can  be  supplied  only  in  part,  and  in  paper  coyers,  no.  1  of  that  volume  being  out  of  pilat. 
Volumes  I,  ni  and  FV  can  now  be  supplied  only  in  connection  with  complete  sets. 


For  further  information,  apply  to 


Prof.  EDWIN  R.  A.  SELIGMAN,  Colombia  University, 

or  to  Messrs.  LONGIVIANS,  GREEN  &  CO.,  New  York. 
LoBdon:  P.  S.  KING  &  SON,  Orchard  House,  Westminster. 


^  RETURN  TO  the  circulation  desk  of  any 

1^  University  of  California  Library 

}i  or  to  the 

P  NORTHERN  REGIONAL  LIBRARY  FACILITY 

'^.  BIdg.  400,  Richmond  Field  Station 

^  University  of  California 

||  Richmond,  CA  94804-4698 

%  ALL  BOOKS  MAY  BE  RECALLED  AFTER  7  DAYS 

^i  •   2-month  loans  may  be  renewed  by  calling 

"5  (510)642-6753 

^  •    1-year  loans  may  be  recharged  by  bringing 

T^^;  books  to  NRLF 

-i  •   Renewals  and  recharges  may  be  made  4 

Ix  days  prior  to  due  date. 
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